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Appendix A

Administrative Subpoena Authorities Held by Agencies Other Than the Departments of Justice and Treasury
P.L. 106-544, Section 7(a), Executive Branch Study on Administrative Subpoena Authority,
Scope and Protections

T Denates supplemental entry derived from independent research, not submitted by the rd evant agency or department

* Denotes Administrative Law Judge authority (For purposes o this repatt, “administrative subpoena’ autharity has been defined to indude all powers, regardless of name, that
Congress has granted to federal agencies to mak e an administrative or civil investigatory demand compelling document production or testimony. Civil compulsory process
authoritieswith provision fa judicial enforcement are induded. Grand jury sulbpoenas, administrativelaw judge subpoenas, and investigative authorities requiring judidal
approva are not within the scope of the report; however, descripti ons of administrative law judge subpoenas submitted by indivi dual agencies and entities have been included

as submitted.)

Name of Submitting Source and Common Scope of Authority Enforcement Notification Req. and I ssuance Standards
Agency ar Entity Name of Authority Description Mechanism Privacy Protections and Qualifiersor
(Including Act Name, Description Procedures
P.L.andU.S.C. &
CFR cites)
Appalachian
Regional
Commission
Appalachian IGAct & Amend. P.L. Administrative subpcena Courts by showing: Privacy Act of 1978 12 Obtai n information from
Regional 95-452 P.L. 100-504 5 for documentary evidence. 1. 1G authority U.S.S. Sections 3406- non-government agencies.
P U.S.C. Appendix 3, 2. Rdevant toinquiry 3422
Commission Sedtion 4 3. Not to indefinite
Broad casting Holds no admi nistrative
subpoena authori ty.
Board of poe v
Governors
Chemical Safety




and Hazard
Investigation
Board (CSB)

Chemical Safety and
Hazard Investigation
Board (CSB)

Clean Air Act
Amendments of 1990; 42
U.S.C. 7412(r)(6)(L)(i);

Authority to require by
subpoena attendance and
testimony of witnesses and

Enfarcement proceeding
in Federal district caurt.

Applicable privacy
exemptions of the
Freedom of Infor mati on

| ssuance standard:
“reasonableness,” as
determined by the

P.L. 101-549 production of evidence as Act, 5U.S.C. 552, standards set farth in

required by the Board to Privacy Act of 1974, 5 Oklahoma Press Publ’ g
carry out itsduties U.S.C. 552a. Co. v. Walling, 327 U.S.
authorized by 42 U.S.C. 186 (1946).
7412(r)(6)(C) Procedures: subpoenas
(investigation of accidental must be issued in
chemical releases, issuance accordance with
of safety recommendations, proced ures establi shed by
and establishment of an internd Board order.
reporting regulations).

Chemical Safety and | Clean Air Act Authority to require by Enforcement proceeding | Applicable privacy Standards and procedures

Hazard Investigation
Board (CSB)

Amendments of 1990; 42
U.S.C. 7422(r)(6)(L)(i);
P.L. 101-549

order that any person
engaged in the production,
processing, handling or
storage of extremely

hazar dous substances
submit written reports or
responses to questions as
reguired by the Board to

in Federal district court

examptions of the
Freedom of Infor mati on
Act, 5 U.S.C. 552;
Privacy Act of 1974, 5
U.S.C. 552a

not explicitly provided.




carry out its duties
authorized by 42 U.S.C.
7412(r)(6)(C).

Chemical Safety and
Hazard I nvestigation
Board (CSB)

Clean Air Act
Amendments of 1990 42
U.S.C. 7607(a)(1)

The CB’senalling
statute, 42 U.SC.
7412(r)(6)(M), also
authorizes the Board to use
the subpoena authority
providedto the
Administrator of the EPA
by 42 U.S.C. 7607(a)(1)

The authority isto issue
subpoenas for the
attendance and tegimony
of witnesses and the
production of relevant
pape's, books, and
documents.

This subpoena authority is
an essential tod in
conducting investigations,
allowing the Baard to
obtain the cooperation of,
and gather critical
information from,
witnesses and compani es
who are dften reludant and
at times dbstructionist.
This authority has been
used or cited in several
investigations.

The authority isto issue
subpoenas for the
attendance and tegimony
of witnesses and the
production of relevant
papers, books, and
documents.

Enforcement proceeding
in Federal distria court

Applicable privacy
examption of the
Freedom of Infor mati on
Act, 5 U.S.C. 552;
Privacy Act of 1974,
5U.S.C. 552a.

I ssuance standard:
“reasonableness,” as
detemined by the
standards set fath in
Oklahoma Press Publ’ g

Co. v. Walling, 327 U.S.
186 (1946).

Procedures: subpoenas
must be issued in
accordance with
procedures establi shed by
an internd Board order.




Commodity
Futures Trading
Commission

Commodity Futures
Trading Commission

Commodity Exchange
Act (“CEA"), Pub. L.
No. 93-463, as amended,
§6(c), 7U.S.C. 815
(2000); CFTC Rules
Relating to
Investigations, Part 11,

17 C.F.R. Part 11 (2001).

“For the purpose of
securing effective
enfarcement of [the
provisions of the CEA and]
for the purpose of any
investigaion o proceedng
under [the CEA] .. . any
member of the Commission
or any AdministrativelLaw
Judge or other officer
designated by the
Commission ... may. ..
subpoena witnesses,
compd their attendance. .
. and require the producti on
of any books, papers,
correspondence,
memoranda, or other
recards that the
Commission deems
relevant a material tothe
inquiry.” 7U.S.C. §15.

Enforcement actian in
federal district court.
Section 6(c) of the CEA,
7U.S.C. §815.

1. Privagy Ad of 1974, 5
U.S.C. § 552a

2. Records Maintained
on Individuals, 17 C.F.R.
Part 146 (CFTC's
regulations implementing
the Privacy Act).

3. Right toFinancial
Privacy Act, 12 U.S.C.
§ 3401 et seq.

4. Electronic

Communi cations Privacy
Act of 1986 (“ECPA"),
18 U.S.C. § 2701 et seq.

5. Allinformation and
documents obtai ned
during the caurse of an
investigation and all
investigative proceedings
shall be treated as non-
public by the CFTC and
its gaff except to the
extent that (1) the
Commi sson directs or
authorizes the public
disdoaure of the
investigdaion; (2) the
information or doauments
are made amatter of
public record during the
course o an adiudicatary
proceeding; or (3)
disclosureisrequired by

1. The CFTC’sDivision
of Enforcement (“DOE”")
requeststhat the CFTC
issue an “Or der of
Investigation” delegating
its subpoena authority to
specifically identified
DOE staff members.

2. Anorder o the CFTC
authorizing one or more
member s of the CFTC or
of its staff to issue
subpoenasin the course of
aparticul ar i nvesti gati on
shall include (1) a general
descripti on of the scope of
the investigation; (2) the
authority under which the
investigaion is bang
conducted; and (3) a
designation of the
member s of the CFTC or
its gaff autharized by the
CFTC to issue sulpoenas.
17CF.R. §11.4.

3. DOE Enforcement
Procedure No. 6,
regarding DOE’s
application of the Privacy
Act,is a non-statutory
procedure.

4. DOE aso has prepared
Compliance manuals to
provide guidance and
procedures for its staff




the Freedom of
Information Act
(“FOIA™), 5 U.S.C. § 552,
and the rules adopted by
the CFTC thereunder, 17
C.F.R. Pat 145.
Procedures by which
persons submitting
information to the CFTC
during the caurse of an
investigation may
specifically seek
confidentia treatment of
information for pur poses
of FOIA disclosure ar e set
forthin 17 C.FR. 8§
145.9. A request for
confidenti a treatment of
information for pur poses
of FOIA shall not,
however, prevent
disclosure far law
enforcement pur poses or
when discloaureis
othewise faund
appropriate in the public
interest and permitted by
law. 17 CF.R. 8§ 113.

with resped to both the
RFPA andthe ECPA.

Commodity Futures
Trading Commission

Commodity Exchange
Act (“CEA”), Pub. L.
No. 93-463, as amended,
§86(c), 7U.S.C. 815
(2000); Part 10 Rul es of
Practice, 17 C.F.R. Part
10 (2001).

“For the purpose of
securing effective
enfarcement of [the
provisions of the CEA and]
for the purpose of any
investigaion a proceed ng
under the CEA . . . any
member of the Commiss on
or any AdministrativeLaw
Judge or other officer
designated by the
Commission . .. may. ..
subpoena witnesses,

compd their attendance. .

Enforcement actian in
fedeal district court. 7
U.S.C. 815 Seealso 17
C.F.R. §10.68(f)
(enforcement
proceedings).

1. Privacy Ad of 1974, 5
U.S.C. § 552a.

2. Records Maintained
on Individuals, 17 C.F.R.
Part 146 (CFTC's
regulations implementing
the Privacy Act).

3. Right toFinancial
Privacy Act, 12 U.S.C.
§ 3401 et seq.

4. Electronic

1. ThePart 10 Rules of
Practicegovern
adjudicatory proceadings
before the CFTC under
the CEA. See17C.F.R.
§10.1.

2. Administrative law
judges and judgment
officers preside over
adjudicatory proceadings.
Predding dfficersare
authorized to issue
administrative subpoenas.




. and require the producti on
of any books, papers,
correspondence,
memoranda, or other
recards that the
Commission deems
relevant o material tothe
inquiry.” 7U.S.C. §15.

Communi cations Privacy
Act of 1986 (“ECPA"),
18 U.S.C. § 2701 et seq.

5. If apeson has
requested confidential
treatment of infor mati on
submitted by him or he,
either pursuant to rules
adopted by the CFTC
under FOIA o under Part
11 of the CFTC'srules,
the Division of

Enfor cement shall notify
him or her, if possible,
that the information is to
be disclosed to parties to
the proceedi ng and he or
she may apply to the
Administrative Law
Judge for an order
protecting the infor mati on
from disclosure,
consideration of which
shall be governed by 17
C.F.R. §10.68(c)(2). 17
C.F.R. §10.42(b)(7).

See 17 C.F.R §10.8.

3. In enforecement
proceedings, asubpoena
ad testificandum shal | be
issued upon a showing by
the requeging paty o the
geneal relevance o the
testimony beng sought.
17 C.F.R. 810.68.

4. The administrative law
judge considering any
application for a subpoena
duces tecum shall issue
the subpoeaiif heis

sati sfied the gppl icati on
complieswith 17 CF.R. §
10.68 and the request is
not unr easonable,
oppressive, excessivein
scope a unduly
burdensome. No detailed
or burdensome showing
shall be required asa
condition to the issuance
of any subpoena. 17
C.F.R. §10.68.

Commodity Futures
Trading Commission

Commodity Exchange
Act (“CEA”), Pub. L.
No. 93-463, as amended,
§86(c),7U.S.C. 815
(2000); Part 12 Rules
Relati ng to Repar aion
Proceedings, 17 C.F.R.
Part 12 (2001).

“For the purpose of
securing effective
enfarcement of [the
provisions of the CEA and)]
for the purpose of any
investigaion o proceedng
under [the CEA] ... awy
member of the Commiss on
or any AdministrativeLaw
Judge or other officer
designated by the
Commission ... may. ..
subpoena witnesses,
compd their attendance. .

Enforcement action in
fedeal district court.
Section 6(c) of the CEA,
7U.S.C. 8§15. Seealso
17 C.F.R. § 12.313(f)
(reparations
proceedings).

1. Privacy Ad of 1974, 5
U.S.C. § 552a; Records
Maintained on
Individuals, 17 C.F.R.
Part 146 (CFTC's
regulations implementing
the Privacy Act).

2. Right toFinancial
Privacy Act, 12 U.S.C.
§ 3401 et seq.

3. Electronic

1. ThePart 12 Rules
Relati ng to Repar ation
Proceedings are the rules
of practiceapplicable to
reparationsapplications
filed pursuant to Section
14 of the CEA, 7 U.S.C. 8§
18. See 17 C.ER. Part
12.

2. Administrative law
judges and judgment
officers preside over
reparations proceedings




. and require the producti on
of any books, papers,
correspondence,
memoranda, or other
recards that the
Commission deems
relevant o material tothe
inquiry.” 7U.S.C. §15.

Communi cations Privacy
Act of 1986 (“ECPA"),
18 U.S.C. § 2701 et seq.

4. If any party or person
against whom an order to

produce has been directed
acting in goad faith has
reason to believe that any
documents or other
tangible thing ordered to
be produced contains a
trade secret, or

commer cialy senditive or
other confidential

infor mati on, the party or
person may, in lieu of
serving any such
document, fileand serve a
written request for
confidenti a treatment of
such documents. 17
CFR.8§1234. 1

and are authorized to
issue adminigtr ative
subpoenas. 17 C.F.R. 88
12.34, 12.36, 12.101,
12.201, 12.209, 12.304,
12.313.

3. Inreparations
proceedings, an
administrative law judge
conddering any
application for a subpoena
“shall issue the subpoena
if heis saisfied the
application complies with
this rule and the request is
not unr easonable,
oppressive, excessivein
scope a unduly
burdensome In theevent
the Administrative Law
Judge determines that a
requested subpoenais
unreasonable, oppressive,
excess ve in scope or
unduly burdensame, he
may refuse toissue the
subpoena, or may issueit
only upon such condtions
as he determines fairness
requires.” 17 C.F.R.

§ 12.313(a).

Commodity Futures
Trading Commission

Commodity Exchange
Act (“CEA"), Pub. L.
No. 93-463, as amended,
88 6(c) and 12(f), 7
U.S.C. § 15, 16(f)
(2000).

“[F]or the purpose of . . .
any action taken under
section 16(f) of thistitle,
any member of the
Commission or any
Administrative Law Judge
or other officer designated
by the Commisson. ..
may . . . slbpoena

Enforcement action in
fedeal district court.
Section 6(c) of the CEA,
7U.S.C. §15.

1. Privagy Ad of 1974, 5
U.S.C. § 552a; Records
Maintained on
Individuals, 17 C.F.R.
Part 146 (CFTC's
regulations implementing
the Privacy Ad).

2. Right toFinancial

1. Section 6(c) of the
CEA authorizesthe CFTC
toissue adminigtrative
subpoenas “for the
purpose of any action
taken under section
12(f).” 7 U.S.C. §15.

2. Section 12(f) of the




witnesses compel their
attendance . . . and require
the production of any
books, papers,
correspondence,
memoranda, or other
recards that the
Commission deems
relevant a material tothe
inquiry.” 7U.S.C. §15.

Privacy Act, 12 U.S.C.
§ 3401 et seq.

3. Electronic

Communi cations Privacy
Act of 1986 (“ECPA"),
18 U.S.C. § 2701 et seq.

CEA authorizes the
CFTC, in itsdiscretion
and “[o]n request from a
foreign futures authori ty”
to provideassistance in
accordance with this
sedion if therequesting
authority states that the
requesting authority is
conduding an
investigation which it
deems necessary to
deteamine whether any
person hasvidated, is
violating or is about to
violate any laws, rules or
regulations relating to
futures o options matters
that therequesting
authority administers or
enforces. The CFTC may
conduct such
investigation asthe CFTC
deems necessary to
collectinformation and
evidence petinent to the
request for asdstance.
Such assigtance may be
provided withaut regard
to whether the facts stated
in the request would also
consti tute a violation of
the laws of the United
States. 7 U.S.C. 8 16(f).

3. In deciding whether to
provide assistanceto a
foreign futures authority,
the CFTC shall consider
whether “(A) the
requesting authority has
agreed to provide
reciprocal asdstance to
the [CFTC] in futures and
options matter s; and (B)




compliance with the
request would prgjudice
the publicinterest of the
United States” 7 U.S.C.
§ 16()(2).

Commodity Futures
Trading Commission

Inspector Generd Act of
1978, as amended, Pub.
L. 95-452,5U.S.C. app
3, 8 6(a)(4) (2000).

Production o all
information, documents,
reports, answers, records,
accounts, papers, and other
data and documentary
evidence (regardless of
medium) necessary for the
performance of the
functions assigned under
the Inspector General Act
(esentially asubpoena
duces tecum).

In case of refusal to
obey, enforcement is
obtained by order of any
appropriate U.S. di strict
court.

1. Privacy Ad of 1974, 5
U.S.C. § 552a.

2. Records Maintained
on Individuals, 17 C.F.R.
Part 146 (CFTC's
regulations implementing
the Privacy Act).

3. Right toFinancial
Privacy Act (“RFPA™), 12
U.S.C. §8 3401 et seq.
Notificatian requirements
of ten days from the date
of service or fourteen
days from the date of
mailing of noticeapply
when records at a
finandal inditution are
sought of cusomers
covered by the RFPA.
Customers havearight to
challengein an
appropriate U.S. district
court during the notice
period.

4. Electronic

Communi cations Privacy
Act of 1986 (“ECPA"),
18 U.S.C. § 2701 et seq.

There are not specific
issuance standards,
qualifiers or proceduresin
connection with the
issuance of administrative
subpoenas by the
Inspector General.

Commodity Futures
Trading Commission

Commodity Exchange
Act (“CEA”), Pub. L.
No. 93-463, as amended,
§2(h), 7US.C. 82(h)
(2000).

The CFTC, or persons by
or on behalf o the CFTC,
are authorized to issue
administrative subpoenas
to any foreign person who
the CFTC believesis

If the CFTC hasreason
to believe that a person
has not timely complied
with a subpoenaissued
by or on behdf o the
CFTC pursuantto 7

Therecipient of a
subpoena must “promptly
noti fy the foreign person
of,, and tranamit tothe
forégn person, the
subpoenain amanner

Thi s admini gtrative
subpoena authority was
recently providedin the
Commaodity Futures
Modernization Act of
2000, Pub. L. No. 106-




conduding or has
conducted transactionsin
reli ance on the exempti on
set fathin7 U.S.C. §
2(h)(3) (2000) on or
through the electronic
trading facility relating to
the transactions. 7 U.S.C.

§2()(B)(C) ().

U.S.C. 8 2(h)(5)(C)(i),
and the CFTC hasin
writing directed that a
fadlity relying on the
exemption set forthin 7
U.S.C. 8 2(h)(3) deny or
limit further transactions
by the person, the facility
shd | deny that person
further trading access to
the facility ar, as
applicalle, limit that
persan’ s access tothe
facility for liquidation
trading only. 7 U.SC.

§ 2(h)(5)(O)(ii).

reasonableunder the
circumstances, or as
specified bythe CFTC.”
7 U.S.C. §2(h)(5)(C)i).

554, App. E, § 106, 114
Stat. 2763A-379 (Dec. 21,
2000) (codfied at 7
U.SC. §2(h)). The
CFTC has not yet issued
sandards, qudifiers or
procedures concerning
this authority.

Consumer
Product Safety
Commission

Consumer Product
Safety Commission

Consumer Produd Safety
Act, 15U.S.C.
882076(b)(1), (3) and
(4), P.L. 92-573 (1973);
16 C.F.R. 8811184, .8,
and .9.

“Any peron”

“To carry aut a specific
regulatory or enforcement
fundion o the
Commissian”

“Documentary evidence
relating to the execution of
[the Commission’g] duties’

Commission may seek
subpoena enforcement in
federal caurt.

The Commisson may
delegate any of its
fundionsEXCEPT the
subpoena powe of 15
U.S.C. 82076(b)(3) [see
§2076(b)(9)] toany
officer or employee o the
Commissiaon.

Cor por ation for
National and
Community
Service

Corporation for
National and
Community Service

The Inspedor General
Act of 1978, Pub. L. 95-
452,5U.S.C. App 88 3-
8.

Sedtion 6(a)(4) of the
Inspector General Act
authorizes an Office of
Inspector General “to

With respect to
subpoenas under the
Inspector General Act, if
the person does not

With resped to the
Inspectar General Ad, a
person is per mitted ten
days from receipt, or

An Inspedor General
subpoena must be 1)
issued for alawful
purpose within the




require by subpoena the
production of all
information, documents,
reports, answers, records,
accounts, papers, and other
data and doaumentary
evidence necessary in the
performance of the
functions asggned by this
Act.” 5U.S.C. 85U.S.C.
App 8 6(3)(4).

respond tothe subpoena,
or file amotion to quash
it, OIG requests the U.S.
Department of Justice to
file a Petiti on for

Enfor cement of
Subpoenain the
appropriate Federal
district court.

fourteen days fraom the
mail ing of the notice of
subpoena, to comply with
the demand, or file a
motian to quash it, in the
appropriate Federal
district oourt.

statutory authority of the
Inspector General’s Act,
2) reasonably relevant to
that pur pose, and 3) not
unduly burdensome See
Burlington Northern R.R.
Co. v. Office of Inspector
Gengal, RR. Retiranent
Boad, 983 F. 2d 631, 637
(5™ Cir. 1993).

Corporation for
National and
Community Service

The Right to Financial
Privacy Act o 1978,
Pub. L. 95-630, 12
U.S.C. §8 3401-3433.

Sedtion 3405 o theRight
to Financia Privacy Act
states that a“ government
authority may obtain
financi a records under

section 3402(2) of thistitle

pursuant to an

admi nistrative subpoena or
summons otherwise
authorized by law.” 12
U.S.C. § 3405.

With resped to the Right

to Financial Privacy Act,
if thedata aubject of the
records fails to respond,
or filesamaion to
guash, then the
responsible financial
institution must deliver
that person’'sfinancial
records to OIG after OIG
presents a Certificat e of
Compliancewith the
Right to Fnancial
Privacy Act to the
appropriate records
custadian.

With resped to the Right
to Financial Privacy Act,
a

person is per mitted ten
days from receipt, or
fourteen days from the
mail ing of the notice of
subpoena, to file amotion
to quash it in the
appropriate Federal
district court. A Privacy
Act Noticeisincluded
with the subpoena,
pursuant to subsection
(e)(3) of the Privacy Act
of 1974,5U.SC. §
552a(e)(3).

An Inspector General
subpoena must be 1)
issued for a lawful
purpase within the
statutory authority of the
Inspector General’s Act,
2) reasonably relevant to
that pur pose, and 3) not
unduly burdensome See
Burlington Northern R.R.
Co. v. Office of Inspector
Gengal, RR. Retiranent
Boad, 983 F. 2d 631, 637
(5" Cir. 1993).

Court Services
and Offender
Supervision
Agency

Holds no admi nistrative
subpoena authority.




Defense Nuclear
Facilities Safety
Board

Defense Nuclear

42 U.S.C. §2286b(a),

Compel testimony of

Fedeaal caurt in the

Personal service

Subpoenas may be issued

Facilities Safety National Defense witnesses at hearings. district of the hearing or only by the Chairman of
Board Authorization Act, Fiscal the distriad whee the the Board a by a Board
Year 1989, P.L. No. 100- person resides or member designated by the
456. Sept. 29, 1988. transacts business. Chairman.
Department of Holds no administrative
£ subpcena authority,
Defense excluding Inspector
General autharity.
(Subpoena authority is
available in cout martial
proceedings, however).
Defense Contract 10 U.S.C. §82313(b) (2) Any such subpoena, in (3) The authority
Audit Agency (under DCAA subpoena the case of contumacy or provided by paragraph
the Authority, Direction, authority.--(2) The refusal to obey, shall be (1) may not be
and Control o the Director of the Defense enforoeable by order of an redel egated.

Under secretary of
Defense—Comptroller) T

Contract Audit Agency
(or any successor
agency) may require by
subpoenathe production
of any records of a
contractar that the
Secretary of Defense is
authorized to audit or
examine under
subsection (a).

Subsection (a):

“(a) Agency
authority.--(1) The head
of an agengy, acting
through an authorized
representative, is

appropriate United States
district court.

10 U.S.C. §2313(b)(2).

10 U.S.C. §2313(b)(3).




authorized to inged the
plant and audit the
records of--

(A) acontractor
performing a
cost-reimbursement,
incentive, time-and-
materials, | abor-hour, or
price-redeterminable
contract, o any
combinati on of such
contracts made by that
agency under this
chapter; and

(B) a subcontr actor
performing any
cost-reimbursement,
incentive, time-and-
materials, | abor-hour, or
price-redeterminable
subcontract or any
combinati on of such
subcontractsunder a
contract refared toin
subparagraph (A).

(2) The head d an
agency, acting through
an authorized
representative, is
authorized, for the
purpcse o evaluating the
accuracy, completeness,
and currency of certified
cost or pricing data
requir ed to be submitted
pursuant to section 2306a
of thistitl e with respect
to a contract or
subcontract, to examine
all recordsof the
contractor or
subcontractor related to--

(A) the proposal far the
contract or subcontract;




(B) the discussions
conducted on the
proposal;

(C) pricing of the
contract or subcontract;
or

(D) perfarmance of the
contract or subcontract.”

10 U.S.C. §2313(h).

Department of the
Air Force

Holds no admi nistrative
subpoena authori ty.

Department of the
Army

Holds no admi nistrative
subpoena authority.

Department of
Agriculture

US Department of
Agriculture*

USDA/OGC

Food and Nuitrition
Division

Section 14(a)(7) of the
Food Stamp Act of 1977,
7 U.S.C. 2023(a)(7),
regulations set forth
under 7 C.F.R. § 283.13

The Administrative Law
Judge (ALJ) presiding over
Food Stamp Program
Quality Control Claim
Appedls hassubpoena
authority as provided to
him by sedion 13(c) and
(d) of the Perishable
Agricultural Commaodities
Act of 1930 (7 U.S.C.
499m(c) and (d)).

In case of disobedience
to a aubpcena, the
Secretary or any of her
examiners may invoke
the aid of any court of
the United Statesin
requiring the attendance
and testi mony of
witnesses and the
production of accounts,
records and memoranda.
Any district court of the
United States within the
jurigdiction of which any
hearing iscarried on
may, in case of
contumacy or refusal to
obey a subpoenaissued
to any person, issue an

When the ALJissues a
subpoena under the Food
Stamp Act, the paty who
requested the subpoena
shall serveall other
parties with a copy o the
subpoena, notice of the
names and addr esses of
the individuals
subpoenaed and speci fy
any documents required
to be produced.

Subpoenas shall be issued
by the ALJ, ower the
facsimile signature of the
Seaetary, upon a
reasonabl e showing by the
applicant of the grounds,
necessity and reasonable
scope thereof.




orde requiring the
persan to appear befare
the Secretary or her
examiner or to produce
accaunts, records, and
memorandaif so
ordered, or to give
evidence touching any
matter pertinent to any
complaint; and any
failure to obey such
order of thecourt shall
be punished by the court
as acontempt ther eof.

US Department of
Agriculture

OGC
Generd Law Division

Rules of Practice
Governing Formal
Adjudicatory
Proceedings Instituted by
the Secretary Under
Various Satutes, 7
C.F.R. §1.144,
authorized by 5 U.S.C.
301

These regulations give an
ALJ appanted under 5
U.S.C. 3105, the authority
to issue subpoenas as
authorized by the statute
under which a formal
adjudicatory proceeding is
conducted.

Enforcement authority, if
any, isprovided for by
the specific statutes
under which the
subpoenais issued.

Notification requirements
and privacy praections, if
any, are provided for by
the specific statutes under
which the subpcenais
issued.

Issuancestandards, if any,
are provided for by the
specific statutes under
which the subpoenais
issued.

US Department of
Agriculture

OGC
Generd Law Division

ProceduresRelated to
Administrative Hearings
Under the Program Fraud
Civil Remedies Act
(PFCRA) of 1986, 7
C.F.R. 8§ 1.304, 1.319,
1.322, 1.323, 1.328,
authorized by 31 U.S.C.
3804(a).

7 C.F.R. §1.304,
authorizesan investigaing
offidal, who is
investigating an
individual’s liability under
7 C.FR. 8§ 1303 (dealing
with false statements, etc.),
to issue a subpoena.

7C.F.R. 88 1.319, 1.322,
1.323,1.328 authorizesan
ALJconducting a hearing
under the PFCRA to issue
subpoenas requiring the
attendance d witnessesand
the production of
documentsat depostions
or hearings

An ALJmay sanction a
persa, including any
party or representati ve
for failing tocomply
with a lawful subpoena.
Sanctionsinclude:
drawing an inferencein
favor of therequesting
party with regard tothe
information sought; in
the case of requests for
admission, deem
admitted each item asto
which an admission is
requested, prohibit the
party failing tocomply
with such order from
introducing evidence
concerning, or otherwise
relying upan testimony
relating to the

When an ALJissues a
subpoena under the
PFCRA, theparty who
requested the subpoena
must serve a | other
parties with notice of the
names and addr esses of
the individuals
subpoenaed and speci fy
any documents r equired
to be produced.

A subpoenaissued under
7 C.F.R. § 1.304 must

noti fy the per son to whom
itisaldressed of the
authority under which it is
issued and shd | identify
the information,
documents, reports,
answers, records,
accounts, pape's, or data
sought. Theinvestigaing
official may designate a
person to act on his behal f
to receive the documents
or other materialssought
by a subpoenaissued.

For asubpoenato be
issued by an ALJ, the
party requesting the
subpoena must submit a




information sought;
strikeany pert of the
pleadings or other
submissians of the party
failing to camply with
such reguests; or request
the Attorney General
petition an appropriate
district court for an order
to enfarce a subpoena.

written request not less
than 15 dayshbefore the
datefixed for the hearing
unless otherwise alowed
by the ALJfor good cause
shown.

US Department of
Agriculture*

OoGC
Generd Law Division

Rules of Procedure for
the USD A Board of
Contract Appeals, 7
C.F.R. 88243, Pt. 24,
Subpt. B, App.,
authorized by 5 U.S.C.
304.

An Administrative Law
Judge hearing an appeal
pursuant to the Contract
Disputes Act (CDA) of
1978 (41 U.S.C. 601-613),
may issue a stbpoena
requiring testimony ata
deposition, testimony at a
hearing, and production of
books and papers.

For non-CDA appedl s the
Chair of theBoard has
authority by delegati on
from the Seaetary to
request the appropriate
United StatesAttorney to
apply tothe appropriate
United States Distrid Court
for the issuance of
subpoenas pur suant to 5
U.S.C. 304.

In the case of contumacy
or refusd toobey a
subpoena by a person
who resides, isfound, or
transacts businesswithin
the jurisdiction of the
United States District
Court, the Board will
applyto theCourt
through the Attor ney
General of the United
States for an order
requiring the person to
appear before the Board.
A failureto obey such an
order ispunishableby a
contempt ader.

In issuing the subpcena to
a requesting party, the
ALJshall 4gn the
subpoena and may;, in the
Judge’ s discretion, enter
the name of the witness or
otherwise leave it Hank.

US Department of
Agriculture

OGC
Generd Law Division

Rules of Procedure
govening the National
Appeals Division (NAD),
7U.SC. 6997, 7 CF.R.
§ 11.8, autharized by the
Federal Crop Insurance
Reform and Department
of Agriaulture
Reorganization Act of
1994."

The Director of NAD and
Hearing Officers have the
authority to issue
subpoenas campelling the
attendance d witnessesand
production of evidence.

If a person refuses to
obey a subpoena, the
Director, acting through
the Office of the General
Counsel of the UDA
and the Department of
Justice, may applyto the
United States District
Court inthejurisdiction
where the per son resides
to have the subpoena
enforced.

A Hearing Officer must
obtain the concurr ence of
the Director prior to
issuing a ubpoena. A
subpoena shall be issued
for documentsonly if the
Diredor o Hearing
Officer detamine tha the
appellant or the agency
has estallished that
production of
documentary evidenceis




necessary and is
reasonably calculated to
lead to information which
would affect the final
determination or is
necessary to fully present
the case befare the
Division. A subpcena
shd | beissued for
appearance of awitness
only if the Director or
Hearing Officer
deteminesthat the
appellant or the agency
has establi shed that either
arepresentaiveof the
Department or a private
individual possesses
information that is
pertinent and necessary
for disclosure of all
relevant factswhich could
impact the final
determination, that

infor mati on cannot be
obtained except through
testimony of the peson,
and that the testimony
cannat be obtai ned absant
issuanceof a ubpoena.

US Department of
Agriculture

OGC
Mark eting Division

Animal and Plant Health
Inspection Service
(APHIS)

The Hor se Protection
Act, 15 U.S.C. 1821-
1831, (Section 6(d)(1)
(15 U.S.C. 1825))

The Secretary may require
by subpoena the attendance
and testi mony of witnesses
and the production of
bodks, pagers, and
doaumentsrelating to any
matter under i nvesti gati on
or the subject of a
proceedings.

The Secreary may
invoke theaid o the
appropriate U.S. District
Court to enforce
subpoenas.

Service d asubpcenais
required.

During investigations or
administrative
proceedings.




US Department of
Agriculture

OGC
Mark eting Division

APHIS

The Animal Welfare Ad,
7 U.S.C. 2131-2159,
(Section 16(c), 7 U.S.C.
2146(c)).

Incor porates Section 9 of
the Federal Trade
Commission Act (15
U.S.C. 48) which
authorizes the Seaetary to
require by subpoena the
attendance and tegimony
of witnesses and the
production of all such
documentary evidence
relati ng to any matter
under invedigation or at
any des gnated pl ace of
hearing.

The Secreary may
invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

Service d asubpcenais
required.

During investigations or
adminigtrative
proceedings.

US Department of
Agriculture

OGC
Mark eting Division

Grain Ingedion packes
and Stockyards
Administration (GIPSA)

The United StatesGrain

Standards Act, 7 U.S.C.

71-et seq., (Section 17, 7
U.S.C. 8%.)

The Administratar may
require by subpoena the
attendance and tegimony
of witnesses and the
production of all such
documentary evidence
relati ng to any matter
under invedigation or at
any des gnated pl ace of
hearing.

The Administratar may
invoke theaid of the
U.S. District Courts the
District Caurt Of Guam,
the Distria Court of the
Virgin Islands the
highest court of
American Samoa, and
the United Statescourts
of other territories and
possessions of the United
States to enforce
subpoenas.

Serviceof asulpoenais
required.

During investigations or
administrative
proceedings.

US Department of
Agriculture

oGC
Mark eting Division

Agriaulturd Marketing
Service (AMYS)

Agriaulturd Markeing
Agreement Act of 1937,
7 U.S.C. €01-670, 7

This section adopts
sections 48, 49 and 50 of
Title 15 (Federa Trade
Commission Act) which
may require by subpoena
the attendance and
testimony of witnesses and

The Secreary may
invake theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

Service o the subpoenais
required.

During investigations or
administrative
proceedings.

U.S.C. 610(h). the production of
documentsrelating to any
matt er under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secreary may Serviceof asubpoenais During investigations or
Agriculture Commadity Promation, by subpoenathe attendance | invoke theaid of the required. administrative
Resarch and and testi mony of witnesses | appropriate U.S. District proceedings.

Information Act of 1996,

and the production of

Court to enforce




OGC

7U.S.C. 7411-7425,

doaumentsrelating to any

subpoenas.

Mark eting Division 7U.S.C. 7420. matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require The Seaetary may Service o asubpcenais During investigations or

Agriculture

oGC
Marketing Division

Cotton Research and
Promotion Ad, 7 U.S.C.
2101-2118, 7 U.SC.
2115.

by subpoena the attendance
and testi mony of witnesses
and the production of
doaumentsrelating to any
matter under i nvesti gati on
or the subject of a
proceeding.

invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

required.

adminigtrative
proceedings.

US Department of
Agriculture

OGC
Mark eting Division

AMS

Dairy Production
Stabilization Act of
1983, 7 U.S.C. 4501-
4513, 7 U.S.C. 4511.

The Secretary may require
by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrelating to any
matt er under i nvesti gati on
or the subject of a
proceeding.

The Secreary may
invoke theaid o the
appropriate U.S. District
Court to enforce
subpoenas.

Service o asubpcenais
required.

During investigations or
administrative
proceedings.

US Department of
Agriculture

oGC
Marketing Division

AMS

Fluid Milk Promation
Act of 1990, 7 U.S.C.
6401-6417, 7 U.SC.
6412.

The Secretary may reguire
by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrelating to any
matt er under i nvesti gati on
or the subject of a
proceeding.

The Secreary may
invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

Service o asubpeenais
required.

During investigations or
administrative
proceedings.

US Department of
Agriculture

oGC
Mark eting Division

AMS

Federal Seed Ad, 7
U.S.C. 1551-1611, 7
U.S.C. 1603.

The Secretary may reguire
by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrelating to any
matt er under i nvesti gati on
or the subject of a
proceeding. TheSecretary
may also require access to
office and warehouse
premises.

The Secretary may
invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

Service d asubpoenais
required.

During investigations or
administrative
proceedings.




US Department of
Agriculture

OGC
Mark eting Division

AMS

Egg Products | nspection
Act, 21 U.S.C. 1031-
1056, 21 U.S.C. 1051.

The Secretary may require
by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrelating to any
meatter under i nvesti gati on
or the subject of a
proceeding.

The Secreary may
invdke theaid o the
appropriate U.S. District
Court to enforce
subpoenas.

Service o asubpoenais
required.

During investigations or
administrative
proceedings.

US Department of

AMS

The Secretary may require

The Secreiary may

Service o asubpoenais

During investigations or

Agriculture Egg Research and by subpoena the attendance | invdke theaid of the reguired. administrative
Consumer | nformation and testi mony of witnesses | appropriate U.S. District proceedings.
Act, 7 U.S.C. 2701-2718, | and the production of Court to enforce
OoGC 7 U.S.C.2717. doaumentsrelating to any subpoenas.
Mark eting Division matt er under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Searetary may Service o asubpcenais During investigations or

Agriculture Floral Research and by subpoenathe attendance | invdke theaid of the required. admi nistrative
Consumer | nformation and testi mony of witnesses | appropriate U.S. District proceedings.
Act 7 U.S.C. 4301-4319, | and the production of Court to enforce
oGC 7 U.S.C. 4317. documentsrelating to any subpoenas.
Mark eting Division meatter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secrgary may Service d asubpcenais During investigations or

Agriculture

OGC
Mark eting Division

Fresh Cut Howers and
Fresh Cut Greens
Promaion and
Information Act of 1993,
7 U.S.C. 6801-6814, 7

by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrel ating to any
matt er under i nvesti gati on

invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

required.

administrative
proceedings.

U.S.C. 6809. or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Seaetary may Serviceof asubpoenais | Duringinvesigationsor
Agriculture Honey Rewarch, by subpoenathe attendance | invoke theaid of the required. admi nistrative
Promotion and Consumer | and testimony of witnesses | appropriate U.S. District proceedings.
Information Act, 7 and the production of Court to enforce
0oGC

Marketing Division

U.S.C. 4601-4612,
7 U.S.C. 4610a

documentsrelating to any
matt er under i nvesti gati on
or the subject of a
proceeding.

subpoenas.




US Department of

AMS

The Secretary may reguire

The Secreary may

Service o asubpoenais

During investigations or

Agriculture LimeResarch, by subpoenathe attendance | invoke theaid of the required. admi nistrative
Promotion and Consumer | @nd testimony of witnesses | appropriate U.S. District proceedings.
Information Act of 1990, and the production of Court to enforce
oGC 7 U.S.C. 6201-6212,7 doocumentsrelating to any subpoenas.
Mark eting Division U.S.C. 6208. matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secrdary may Service o asubpoenais During investigations or

Agriculture M ushroom Pramotian, by subpoenathe attendance | invoke theaid of the required. administrative
Research and Consumer and testi mony of witnesses | appropriate U.S. District proceedings.
Information Act of 1990, | ad the production of Court to enforce
OGC 7 U.S.C. 6101-6112, 7 doocumentsrelating to any subpoenas.
Mark eting Division U.S.C. 6108. matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secreary may Service d asubpoenais During investigations or

Agriculture

oGC
Mark eting Division

National Kiwifruit
Research, Promdion and
Information Act,

7 U.S.C. 7461-7473,7
U.S.C. 7469.

by subpoena the attendance
and testi mony of witnesses
and the production of
doaumentsrelating to any
matter under i nvesti gati on
or the subject of a
proceeding.

invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

required.

administrative
proceedings.

US Department of
Agriculture

OGC
Mark eting Division

AMS

Pecan Promotian and
Research Act of 1990,
7 U.S.C. 6001-6013, 7
U.S.C. 6010.

The Secretary may require
by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrel ating to any
meatter under i nvesti gati on
or the subject of a
proceeding.

The Secrgary may
invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

Service d asubpcenais
required.

During investigations or
administrative
proceedings.

US Department of
Agriculture

OGC

AMS

Popcorn Fromation,
Research and Consumer
Information Act,

The Secretary may require
by subpoena the attendance
and testi mony of witnesses
and the production of

The Secreiary may
invoke theaid of the
appropriate U.S. District
Court to enforce

Service o asubpcenais
required.

During investigations or
administrative
proceedings.




Mark eting Division

7U.S.C. 7481-7491, 7

doaumentsrelating to any

subpoenas.

U.S.C. 7488. matt er under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secrdary may Serviceof asubpoenais | Duringinvestigations or

Agriculture

oGC
Marketing Division

Potao Research and
Promotion Ad, 7 U.S.C.
2612-2627, 7 U.SC.
2622.

by subpoena the attendance
and testi mony of witnesses
and the production of
doaumentsrelating to any
matt er under i nvesti gati on
or the subject of a
proceeding.

invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

required.

administrative
proceedings.

US Department of

AMS

The Secretary may require

The Secreary may

Service o asubpoenais

During investigations or

Agriculture Watermel on Research by subpoenathe attendance | invoke theaid of the required. administrative
and Promotion Act, and testi mony of witnesses | appropriate U.S. District proceedings.
7 U.S.C. 4901-4916, 7 and the production of Court to enforce
OGC U.S.C. 4911. documentsrelating to any subpoenas.
Mark eting Division matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may reguire | The Secrdary may Service d asubpoenais During investigations or

Agriculture Bed Research and by subpoenathe attendance | invdke theaid of the required. administrative
Information Act, and testi mony of witnesses | appropriate U.S. District proceedings.
7 U.S.C. 2901-2911, 7 and the production of Court to enforce
OGC U.S.C. 2902. doaumentsrelating to any subpoenas.
Mark eting Division matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secreary may Service d asubpcenais Duri ng investigations or

Agriculture Canolaand Rapeseed by subpoenathe attendance | invoke theaid of the required. administrative
Research, Promation and | @d testimony of witnesses | appropriate U.S. District proceedings.
Consumer | nformation and the production of Court to enforce
0GC Act, 7 U.S.C. 7441-7452, doaumentsrelating to any subpoenas.
Mark eting Division 7 U.S.C. 74409. matt er under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Searetary may Serviceof asubpoenais | Duringinvesigationsor

Agriculture

Pork Promation,
Research and Consumer

by subpoena the attendance
and testi mony of witnesses

invoke theaid of the
appropriate U.S. District

reguired.

administrative
proceedings.




OGC
Mark eting Division

Information Act of 1985,
7 U.S.C. 4801-4819, 7

and the production of
documentsrelating to any

Court to enforce
subpoenas.

U.S.C. 4816. matt er under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secrdary may Serviceof asubpoenais | During investigations or
Agr iculture Sheep Promotian, by subpoenathe attendance | invoke theaid of the required. administrative
Research and and testi mony of witnesses | appropriate U.S. District proceedings.
Information Act of 1994, and the production of Court to enforce
OoGC

7U.S.C. 7101-7111,7

documentsrelating to any

subpoenas.

Mark eting Division U.S.C. 7108. matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secreary may Service o asubpcenais During investigations or

Agriculture Soybean Promation, by subpoenathe attendance | invoke theaid of the required. administrative
Research and Consumer and testi mony of witnesses | appropriate U.S. District proceedings.
Information Act, and the production of Court to enforce
0OGC 7 U.S.C. 6301-6311, 7 doaumentsrelating to any subpoenas.
Mark eting Division U.S.C. 6308. matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secrdary may Service o asubpcenais During invedtigations or

Agriculture

OGC
Mark eting Division

Wheat and Wheat Foods
Research Nutrition and
Education Act, 7 U.S.C.
3401-3417, 7 U.SC.
3412.

by subpoena the attendance
and testi mony of witnesses
and the production of
docaumentsrelating to any
matter under i nvesti gati on
or the subject of a
proceeding.

invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

required.

adminigtrative
proceedings.

US Department of
Agriculture

oGC
Mark eting Division

AMS

TobaccoInspection Ad,
7 U.S.C. 511-511q, 7
U.SC. 511n.

The Secretary may require
by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrelating to any
matter under i nvesti gati on
or the subject of a
proceeding.

The Secrdary may
invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

Service d asubpoenais
required.

During investigations or
administrative
proceedings.




US Department of
Agriculture

OGC
Pollution Control

Sedion 104(¢) of the
Compr ehensive
Environmental Response,
Compensation, and
Liability Act (CERCLA),
42 U.S.C. 8§ 9604(e), as
delegated by Section 2(j)
of Executive Order No.
12580 (52 Fed. Reg.
2923, Jan. 29, 1987).

In Executi ve Order
12580, the President
delegatedto the
Secretary of Agriaulture
the authority under
Section 104(e of the
Compr ehensive
Environmental Response,
Compensation, and
Liability Act (CERCLA),
42 U.S.C. § 9604(), to
make an administrative
investigaory demand
compelling the
production of documents
and information relating
to rdeases and

thr eatened rel eases of
hazardous subst ances on
lands within USDA
juridiction, austody and
control.

Autharity to requireany
person to furnish
information or doauments
relating to: (a) the
identification, nature and
quantity of hazardous
substances generated,
treated, stored, or di sposed
of at a site; (b) thenature
or extent of a release or
threatened rel ease of
hazardous substances at a
gite; or (¢) information
relating to the ability of a
responsible party to pay for
or to paform a cleanup.
This authority may be
exercised only for pur poses
of determining the need for
respon se acti on, or
choosing o taking any
response acti on under
CERCLA.

With respect to releases
or threatened r eleases
where either the release
ison or the sole source
of the rdease is from any
facility under USDA
jurisdiction, custody, or
control, the Secretary
may issue, with the
conaurrence of the
Attorney General, an
administrative order
directing compliance
with the request. USDA
may ask the Attorney
General to fileacivil
action to compel
compliance with a
request or order issued
under Section 104(e).
The Court may assess
civil penaltiesof up to
$25,000 for each day of
continued

noncompli ance.

A CERCLA Section
104(e) infor mati on
request may be issued
upon reasanable notice.
USDA's Section 104(e)
information r equest
require recipients to
respond within 30 days,
or adequatdy justify the
need far additional time
torespond. An
administrative
compliance order under
Section 104(e)(5)(A),
may be issued “after such
noti ce and opportunity for
consultation asis
reasonably appropriate
under the ciraumstances”

Any records, reports, or
information obtained
from any person under
Sedion 104(¢) are
available to the public,
except upon a showing
that the information is
protected from disdosure
under the Trade Secrets
Act, 18 U.S.C. §1905. In
the event that USDA
receives a Freedom of
Information Act request
for infarmation which has
been designated as
business confidential,
USDA will handlethe
request in accordance
with the procedures in 40
CF.R. Pat2and 7
CF.R. 8111
Information provided to
USDA by anindividual in
response to a CERCLA
Section 104(e)

USDA standardsand
policy for the i ssuance of
CERCLA Section 104(e)
information requestsis
contained in the USDA
Potentially Responsible
Party (PRP) Search Guide
(June 2001). The Search
Guide providesthat
CERCLA Section 104(e)
information requests
should be tailared to site
spedficneeds and tothe
partiaular recipient of the
request. USDA CERCLA
Section 104(e)
information request leters
should be prepared with
the assistance o the
Office of the General
Counsel (OGC). OGC
should a so be consulted
in reviewing respanses to
CERCLA Section 104(e)
requests and in the
preparation of any foll ow-
up Section 104(e)
requests.

The USDA PRP Search
Guide states that, as a
general rule, requestsfor
financial information
should not beincluded in
theinitial request lette.
A regqued for financial
information is normally
only appropriateoncethe
potentia liability of a
party has been
established. A PRP
shoud beasked that if the
PRP bdieves e, he, or it
has an inability to payits
share of the cleanup costs,




information request may
also be protected from
public disclosure under
the Privacy Act, 5 U.S.C.
§ 552a.

the PRP should contact
the agency. The agency
shoud then send
appropriatefinancial
questi onsto the PRP for
purposes of making the
ability to pay
determination. Financia
information necessary to
determine aPRP's
financial ability to
perform deanupwork
may also be requested,
when appr opriate.

US Department of
Agriculture

oGC
Regulatory Division

* Poultry Products
Inspection Act, P.L. 90-
492,21 U.S.C. 451

» Fedeal Meat
Inspection Act, P.L. 90-
201, 21 U.S.C. 601

 Egg Produds
Inspection Act, P.L. 91-
597,21 U.S.C. 1031

«7C.FR.1.29

Administrative subpcena
authority is provided by the
provisons of the Fedeal
Trade Commission Ad in
15 U.S.C. 46, 48, 49, 50,
incorpor ated by reference
into these 3 statutes.

e PPIA incarporation is
found in 21 U.S.C. 467d.

e FMIA incarporation is
found in 21 U.S.C. 677.

* EPIA incorparationis
found in 21 U.S.C. 1051.

Adminigtrative
subpoenas for testimany
and production of
documents areissued by
USDA Admini strative
Law Judges at the
request of any party toan
adminigtrative
proceeding brought to
enforce the statutes.

Investigative subpoenas
are issued by the
Secretary’ s delegatee,
the Administrator o the
Foad Safety and
Inspection Service.

If asubpoenaisnot
honored, the General
Counsel can seek judidal
enforcement of that
subpoena by the
Department of Jsticein
a Federal district court.

The Food Safety and
Inspection Sevice will
firg seek doaument
production or testimany
on avoluntary basis.

If the requested
documentsor testimany
are na providedon a
voluntary basis, a
subpoena will be isaued to
compel their praduction.

The Privacy Act andthe
Trade Secrets Act
provisions and
prohikitions are
applicable to the exercise
of subpoena authorities.

The Secretary’s delegatee,
the Administrator o the
Foaod Safety and
Inspection Service, makes
theinitial decision to
issue an adminigtr ative
investigative subpoena
The Genera Counsel
must concur in the
issuanceof the subpoena.

An adminigtr ative
subpoena will be issued
by USDA Administrative
Law Judgesin
administrative

proceedi ngs upon a
reasonabl e showing by the
applicant of the grounds
and necessty thereof; and
with respect to subpoenas
for the production of
documents, the request
shall show their
competency, relevancy
and materiality. See7
C.F.R 1.149.




US Department of
Agriculturex

0OGC
Regulatory Division

» Plant Protection Act,
P.L., 106-224, 7 US.C
7733.

* TitleV o the
Agricultural Risk
Protection Act o 2000.
P.L. 106-224, 7 U.S.C.
2279f.

*7CF.R. 129

Administrative subpcena
authority relating to the
admi nistration or
enforcemant of the Acts
and any matter under
investigation i n connection
with the Acts.

Administrative
subpoenas for testimany
and production of
documents are issued by
USDA Admini strative
Law Judges at the
request of any party toan
administrative
proceeding krought to
enforce the statutes.

Investigative subpoenas
are issued by the
Secretary’ s delegatee,
the Administrator o the
Animal and Plant Health
Service.

If asubpoenais not
honored, the General
Counsel can seek judidal
enforcement of that
subpoena by the
Department of lusticein
a Federal district court.

The Animal and Rant
Hedlth Inspection
Service will first seek
document production or
testimony on a voluntary
basis.

If the requested
doaumentsor testimany
are na providedon a
voluntary basis, a
subpoena will be isaued to
compel their praduction.

The Privacy Act andthe
Trade Secrets Act
provisions and
prohikitions are
applicable to the exercise
of subpoena authorities.

The Secretary’ s delegatee,
the Administrator o the
Animal and Plant Health
Inspection Service, makes
theinitial decision to
issue an administrative
investi gative subpoena.
The Genera Counsel
must concur in the
issuanceof the subpcena.

An adminigtr ative
subpoena will be issued
by USDA Adminigtrative
Law Judgesin
adminigtrative

proceed ngs upon a
reascnabl e showing by the
applicant of the grounds
and necesdty thereof; and
with respect to subpoenas
for the production of
documents, the request
shall show their
competency, relevancy
and materia ity. See7
C.F.R. 1.149.

US Department of
Agriculture

Packers and Stockyards
Programs of Grain
Inspection & Padkersand
Stockyards
Administration.

Trade Practices Division

Packers & Stockyards
Act, 7U.S.C. 222,
incorporating sections 6
and 9 of the Fed'| Trade
Comm’n Act (15 U.S.C.
46 and 49), as appr oved
September 26, 1914.

Packers, stockyards,
dealers, mar ket agencies;
and those with wham it
doesbusiness.
Investigatory subpoenas
issue pursuant to sedion 9
of FTC Act [15 U.S.C. 49]
- accessto and right to
copy documents of entity
being investigated for
vidation of Act. Sedion 6
[15 U.S.C. 46]- to gather
and compil e infor mati on
re: business, organi zati on

Section 9 of FTC Act -
Enfarcement in any court
in USfor hearing
subpoenas. Investigatory
subpoenas enforcedin
district court. Both
handled by local AUSA
Office.

No notification req’ts
except thoe specific to
Right to Financia Privacy
Act). Forthwith demand
issued when
circumstances warrant.

Must have statutory

juri sdiction over person
and acti vity under
investigaion a being
proceeded agai nst, whi ch
is basis for authority to
subpoenarecordsin
possession of unregulated
entities. Reviewed for
legal sufficiency by OGC.
Investigatory subpcenas
issued by agency Adm'r
and served by agency
investigaor. Hearing




and conduct. Section 9-

subpoenas for witnesses

hearing subpoenas for sought by OGC attorney,
attendance, testimony and issued by ALJ, served by
doauments from anywhere OGC dtorney.
in US to place of hearing.

US Department of Perishable Agricultural Commission merchants, Section 13(d)[7 U.S.C. No noti ficati on Must have statutory

Agriculture

Packers and Stockyards
Programs of Grain
Inspection & Padkersand
Stockyards
Administration.

Trade Practices Division

Commodities Ad, 7
U.S.C. 499m (section 13)

7 DFR47.11- Hearing
and depostion subpoenas
and subpoenas duces
tecum.

dealers and brokers;
financial institutions.
Investigatory subpoenas
issue pursuant to section
13(a)- violation of section
2 or other sedions of Act,
e.g., section 6(g[7 U.S.C.
499f(c)] - complai nts or
notifications o violaion;
section 9[7 U.S.C. 499i] -
maintaining records

Deposition subpoenas issue

pursuant to section 13(e)-

appear, depose and produce

recards in any proceeding
(includi ng repar etion) or
investigaions Hearing

subpoenas issue pursuant to

Sec. 13(c) - Attendance,
testimony and production
of documents (ALJ).

499m(d)] -investigatory
subpoenas enforcedin
any oourt in US; hearing
subpoenas ar e enforced
in district court where
hearing held. Both
handled by local AUSA
Office.

requirements time
usually provided to amass
required records.
Notificatian requirements
specificto Right to
Financial Privacy Act
(Pub. L. 95-630) when
seeking financial records
of individual.

juri sdiction over person
and acti vity under
investigaion a being
proceeded agai nst, which
is basis for authority to
subpoenarecordsin
possession o financial
institutions. Subpoena
requests ar e reviewed for
legal sufficiency by OGC.
Investigatory subpoenas
are issued by agency
Administrator. Served by
agency investigator.

Heari ng subpoenas for
witnesses sought by OGC
attorney, issued by ALJ,
served by OGC attorney.
Subpcenas and sulbpoenas
ducestecum in reparation
cases sought by at'y,
issued by OGC Presiding
Offi cer, served by att’y.
Standards far issuanceat
7 CFR 47.17.

US Department of
Agriculture

Office of Inspector
General

Inspecta General Ad, 5
US.CA.app.3 §
6(a)(4) (West 1996 &
Supp. 2001), Pub. L. No.
95-42, 92 Stat. 1101
(1978).

OIG-USDA is authorized
to "require [by subpoena]
the production of all
information, documents,
reports, answers, records,
accounts, papers, and other
data and doacumentay
evidence necessary in the

In case of a"refusal to
obey"”, OIG may seek the
enforcement of a
subpoenain any
appropriate United States
district court. 5 U.S.C.

app. 3 §6(a)(4).

Privacy: OIG-USDA
internal procedures

require that special agents
and auditors maintain all
subpoenaed documents
"securely" within OIG-
USDA case/auditfiles

See|G-8551 § CIf (1)

Standards: OIG
subpoena authority is
limited to "evidence
necessary in the
performance of the
function assigned by this
Act [IG Ad]." 5U.S.C.
app. 3 §6(a)(4). OIG




performance of the
fundionsassigned by the
IG Act." 5U.S.CA. app.
386(a)(4). OIG-USDA, in
general, is authorized to

i ssue subpoenas under 7
C.F.R. § 2610.1.

(Legal Proceduresand
Aspeds).

OIG-USDA internal
procedures and the
Privacy Act prohibit OIG-
USDA from discl osure of
"personally identifiable
records" under certain
circumstances. See 5
U.S.C.A. 8§ 552a(a), et
seq.; seeaso 1G-1421
(Persona Privacy
Information). OIG-
USDA internal
procedures require that
any original subpoenaed
document bereturned to
the subpoena addressee.
See 1G-8551 § C1f(3)
(Legal Praceduresand
Aspeds).

Notifi cation
Requirements. OIG-
USDA internal
procedures and theRight
to Financial Privacy Act
("RFPA™) require OI G-
USDA to provide noti ce
of RFPA subpoenas to a
customer with a copy of
the subpoena. See 12
U.S.C.A. 83401, et seq.;
seealso 1G-1421Hc(2)(a)
(Information Services").

shoul d obtai n information
from ather Federal
agencies by means other
than subpoenas. 5
U.S.C.A. app. 3 § 6(a)(4).
OIG-USDA internal
procedures and the RFPA
prohibit release of recards
without certification of
RFPA compliance See 12
U.S.C.A. §3403(b); see
also 1G-1427 (C)(4)
(Information Services).

Procedures: -OlG-USDA
internal procedures
require that subpoenas be
reviewed by OIG
management and L egal
Staff. See1G-8551 (C2-
C5) (OIG Subpcenas).
OIG-USDA internal
procedures r estrict
transfer of RFPA recards
except in accard with the
RFPA. SeelG-8611
(C7(c)(1)) (Investigative
Reports). OIG-USDA
internal procedures
require retention of audit
work papers, some of
which may include
documents obtained by
subpcena. SeelG-7215
(The Audit Process:
General Requirements -
Working Papers).

US Department of
Agriculture

Regulatory authority for
issui ng administrative

Rules of practice
governing proceeding on
petitions to madify o to
be exempted from
compact over-order price
regulations promulgated

The hearing panel may
compel production of
documentary evidence,
appearance of witnesses, or
the giving of testi mony by
subpoena throughout all




subpoenas that coul d not
be asaibed toa particular
division within the USDA.

by the Nartheag Dairy
Compact Commission, 7
C.F.R. §1381.4,
authorized by 7 U.S.C.
7256.

signatory states pursuant to
sedion 16(a) o the
Compact.

US Department of
Agriculture

Regulatory authority for
issui ng administr ative
subpoenas that coul d not
be asaibed toa particular
division within the USDA.

Agricultural, Rural

Devel ogpment, Foad and
Drug Adminidration and
Related Agenci es
Appropriati ons Act, Hass
Avacado Promdion,
Research, and
Information, 7 U.S.C. §
7808

In a hearing to determine if
the HassAvocado Ad has
been vidated the presiding
officer may subpoena
witnesses.

In the case of contumacy
by, or refusd to obey a
subpoena issued under
the Ad, any person, the
Seaetary of Agriaulture
may invoke the aid of
any court of the United
States within the
juridiction of which the
investigation or
proceeding is conducted,
or wher e the person
resides or conducts
business, in order to
enfarce asubpoena. Any
failure to obey the order
of the court may be
punished by the court as
a contempt of the court.

Department of
Agriculturet

7U.S.C. 81446

Pricesupport investigations

Department of
Commerce

US Department of
Commer cer

National Oceanic And
Atmospheric
Administration

(NOAA)

Enforcement and
Litigation

Magnuson-Sevens
Fishey Conservation and
Management Act
(MSFCMA)

16 U.S.C. § 1801 et seq.

The MSFCMA provides
that, “[f] or the purposes of
conducting any hearing
[under the civil penalties
section], the Secretary of
Commerce may issue
subpoenas for the
attendance and tegimony
of witnesses and the
production o relevant
pape's, books, and

NOAA'’s dvil procedure
regulations, which apply
in NOAA’s
adminigtrative
proceedings, may be
found at 15 C.F.R — Part
904.

Under 15C.F.R 8
904.245(d), “[i]n case of
disobedi enceto a

Right to Financial Privacy
Act (P.L. 95-630)

Under 15C.F.R §
904.245 (@) “[s]ubpoenas
for the attendance and
testimony of witnesses
and the production of
documentary evidence for
the purpose of discoveay
or hearing may be issued
as authorized by the
statute under which the
proceeding is canducted.”




documents...”
16 U.S.C. § 1858(9).

subpcena, NOAA may
request the Justice
Depatment to invokethe
aid o any cout of the
United Statesin

requiring the attendance
and testi mony of
witnesses and the
production of
documentary evidence.”

Under 1I5CF.R. §
904.108 (g), a
respondent’s failure to
respond to wri tten
interrogatories or
discovery requests
pertaining to ability to
pay “may serve as the
basis for inferring that
such information would
have been adverse to
any daim by respondent
of inability to pay the
assessed pendlty, or
result in repondent
being barred from
asserting financial
hardship.” Thisinference
may be drawn by the
enforcement attorney in
ng the penalty or
by the ludge in
reviewing the penalty.

Under 1I5CF.R. §
904.240 (f), “[i]f a party
fails to comply with any
subpoena or order
concerning discovery,
the Judge may, in the
interest of justice: (1)
[i]nfer that the

These admi nigtrative
subpoenas may only be
issued by an
Administrative Law
Judge. See 15 C.F.R §
904.204 (i).




admi s on, testimony,
documents, or other
evidence would have
been advese tothe
party; (2) [r]ulethat the
matte or matters
covered by the order or
subpoena ar e established
adversdy to the party;
(3) [r]ule that the party
may not introduceinto
evidence or otherwise
rely upon, in support of
any claim or defense,
testimony by such party,
officer, or agent, ar the
documents or other
evidence; (4) [r]ule that
the party may not be
heard to object to
introduction and use of
secondary evidenceto
show what the withheld
admi s5 on, testimony,
documents or other
evidence would have
shown; (5) [gtrike d | or
part of a pleading (except
arequest for hearing), a

US Department of
Commerce

National Oceanic And
Atmospheric
Admini stration

(NOAA)

Enforcement and
Litigation

Endangered Species Act
(ESA), 16 U.S.C. § 1531

et seq.

The ESA providesthat
“[h]earings hdd during
proceed ngs for the
assessment o civil
penalties ... shall be
conducted in accordance
with se¢tion 554 o Title 5.
The Secretary may issue
subpoenas for the
attendance and tegimony
of witnesses and the
production of relevant
pape's, books, and
documents, and administer
oaths.” 16 US.C. §




1540(a) (2.

US Department of
Commerce

National Oceanic And
Atmospheric
Adminigration

(NOAA)

Enforcement and
Litigation

National Marine

Sanctuaries Act (NMSA),

16 U.S.C. § 1431 et seq.

The NMSA provides that
“[i]n the case o any
hearing ... in accordance
with the procedures
provided for under section
554 of Tite 5, the
Secretary may issue
subpoenas for the
attendance and tedimony
of witnesses and the
production of relevant
pape's, books, and
documents, and may
administer oaths.” 16
U.S.C. § 1437(f).

US Department of
Commerce

National Oceanic And
Atmospheric
Adminigration

(NOAA)

Enfarcement and
Litigation

Northern Pacific Halibut

Act 0f 1982, 16 US.C. §

773 et seq.

The Halibut Act provides
that, “[F]or the purpose of
all investigations which, in
the opinion of the
Seaetary, are necessary
and proper for the
enforcement of this
subchapter, the Secraary
or any officer designated
by him is enpowered to
adminiger ocaths and
affirmations, subpoena
witnesses, take evidence,
and requi re the production
of any books, papers, or
othe doaumentswhich the
Sexretary deams relevant
or material tothe inquiry.
Such attendance of
witnesses and the
production of such
documentary evidence may
be required from any place
in the United States at any
designated place or
hearing.” 16 US.C. §
773i(f)(2).




US Department of
Commerce

National Oceanic And
Atmospheric
Adminigration

(NOAA)

Enforcement and
Litigation

Atlantic Tuna
Conventions Act

(ATCA), 16 U.S.C. § 971

et seq.

The ATCA incor porates by
reference thecivil penalty
and permit sanction
provisions of the
Magnuon-Sevens FHshery
Conservdion and
Management Act
(MSFCMA) for vidations
of theATCA. 16 US.C. §
971(e).

US Department of
Commerce*

National Oceanic And
Atmospheric
Admini stration

(NOAA)

Enforcement and
Litigation

LaceyAct, 16 US.C. §
3371 et seq.

The Lacey Act provides
that “[h]earings hdd during
proceed ngs for the
assessment o civil
penalties shal | be
conducted in accordance
with sedion 554 o Title 5.
The administrative law
judge may isue subpoenas
for the attendance and
testimony of witnesses and
the production of relevant
papers, books, and
documents, and administer
oaths.” 16 US.C. §
3373(b).

US Department of
Commerce

NOAA, National
Environmentd Satellite,
Data, and Information
Service

National Weather
Modification Policy Act

of 1976, 15 U.S.C. § 330

et seq.

The Secretary may reguire
any person tosubmit a
report before, during, or
after that person may
engage in any weather
modifi cation atempt or
activity. 15 U.SC. 8 330c.

Thi s mechani sm has not
been used in therecent
past.

US Department of
Commerce

Land Remote Sensing
Policy Ad (LRSPA), 15
U.S.C. §5601 et seq.

Unde the LRSPA, the
Secretary may  “
i ssue subpoenas for any

Under 15 CFR 88
960.14 and 960.15, §
5623(a) of the LRSPA is




NOAA, National
Environmentd Satellite,
Data, and Information
Service

Satellite Programs
Counsd

materials, documents, or
recards, or for the
attendance and tegimony
of witnesses far the
purpose of canducting a
hearing under this sction,
aswell astheability to
“seize any olject, record,
or report pursuant to a
warrant from a magistrate
based on a showi ng of
probable cause to believe
that such object, record, or
report wasused, is being
used, or islikely to be used
inviolation of thisAct . . .
“ 15U.S.C. 8
5623(a)

incor porated by
reference. Specifically,
under 15 CFR § 960.15,

“ As authori zed by
Sedtion 203(a) of the
Act, if the Searetary . . .
detaminesthat the
licensee has aubstantially
failed tocomply with the
Act, the regulationsin
this part, or any term,
condition or restriction of
the [NOAA] license, the
Secrefary . . . may
request the appropriate
U.S. Attorney to seek an
order of injunction or
similar judicial
detamination from the
U.S. Didtrict Court for
the District of Columbia
Circuit or aU.S. District
Courtwithin which the
licensee resdes or hasits
principa place of
business, to terminate,
modify, or suspend the
license, and/or to
terminate licensed
operations on an
immediate kasis.”

Additionally, under 15
CFR 8960.15,“ ... (a)
any person who violates
any provison of the Ad,
any license issued
thereunder, or the
regulations in thispart
may beassessad a civil
penalty by the Seaetary
of not more that $10,000
for each violati on. Each
day of operation in




violation congtitutes a
separate vidation. All
civil penalties[sic]
proceduresshall bein
accordance with 15 CFR
Part 904. (b) Viol ation of
the Aqg, thispart, o any
license isuued under this
part, may be subjed to
criminal penalty
provisions prescribed in
other applicable laws.”

US Department of Fur Seal Act 16 U.SC.§1174 Thi s mechani sm has not

Commerce been used in therecent
past.

NOAA

US Department of Anadromous Stocks 16 U.S.C. § 5010 Thi s mechani sm has not

Commerce

NOAA

been used in therecent
past.

US Department of
Commerce

NOAA

High Seas Hshing
Compliance

16 U.S.C. § 5507

Thi s mechani sm has not
been usad in therecent
past.

US Department of

Ocean Thermal Energy

42 U.S.C. §9152

Thi s mechani sm has not
been usad in therecent

Commerce

past.
NOAA
US Department of Compr ehensive 42 U.S.C. §9609 Used to collect




Commerce Environmental Response, infor mati on on hazardous
Compensation and waste sites.
Liability Act (CERCLA)
NOAA
Department of 15U.S.C. 8155 (a) Subpoena for (b) Aidof Federal
Commer cet attendance o witness and district court
The Secretary of production of records, etc.
Commercemay In the case of failure to

authorize such Foreign
Service officer as
Secretary of State shall
make availableto
perform dutiesof China
Trade Act Registrar
under hisdirection. The
statute statesthat the
Registrar isto be located
in China.

For the effident
adminigration of the
fundionsveged in the
regidrar bythis chapter, he
may require, by subpcena
issued by him or under his
diredion, (1) the
attendance of any witness
and the production of any
book, paper, document, or
othe evidence fram any
placein Chinaa any
designated place of hearing
in China, or, if the witness
isactudly resident or
tempararily sojourning
outdde o Ching, at any
designated place of hearing
within fifty milesof the
actual res dence or place of
sojaurn of such witness,

and (2) thetaking of a
depasition before any
designated person having
power to administer oaths.
In the case o a dgposgtion,
the testimony shall be
reduced towriting by the
persan taking the
deposition or under his
direction, and shall then be
subscribed by the
deponent. Theregistrar, or

comply with any
subpoena or in the case
of the contumacy of any
witness befare the
regidrar or any
individual so authorized
by him, theregistrar or
such individual may
invoke theaid of any
Federal district court.
Such caurt may
thereupon arder the
witness to comply with
the requi rements of such
subpoenaand to give
evidence touching the
matte in question. Any
failure to obey such
order may be punished
by such court as a
contempt thereof.

15 U.S.C. §155(b).




any officer, empl oyee, or
agent of the United States
authorized in writi ng by
him, may adminiger caths
and examine any witness.
Any witness summoned or
whose deposition i s taken
under this secti on shall be
paid the same fees and
mileage as are paid
witnessesin the courts of
the United States.

15 U.S.C. §155(a).

Department of
Commer cet

15U.S.C. 8155

The Secretary of
Commercemay
authorize such Foreign
Service officer as
Secretary of Stateshall
make availableto
perform dutiesof China
Trade Act Registrar
under hisdirection. The
statute statesthat the
Registrar isto be located
in China.

(d) Access of registrar or
his empl oyee to baoksand
records

For the effident
adminidration of the
fundionsveded in the
regidrar bythis chapter,
he, or any dficer,
employee, or agent of the
United Statesauthorized in
writing by him, shall at all
reasonabletimes far the
purpose o examination,
haveaccess toand theright
to copy any book, account,
recor d, paper, or
correspondence relating to
the business or affairs of a
ChinaTrade Act
corporation.

15 U.S.C. §155(d).

Any person who upon
demand refusesthe
registrar, or any duly
authorized officer,
employee, or agent, such
access a opportunity to
copy, or hinders,
obstructs or resists him
in the exercise of such
right, shall beliabletoa
penalty of nat more than
$5,000 for each such
offense. Such penalty
shall be recoveablein a
civil suit brought in the
name of the United
States.

15 U.S.C. §155(d).

Department of
Commer cet

15U.S.C. §1193

Secretary of Commerce
[Consumer Produa Safety
Commission] may
subpoena documents
required for findings




pursuant to 15 U.S.C. 88
1191 et seg. (flammable
products)

Department of
Commer cet

15U.S.C. § 5408

Fastener requirements
investigdions

Department of
Commer cet

16 U.S.C. § 4017

Fish and seafood
promaion invegigations

Department of
Commer cet

43 U.S.C&81845

Outer continental shelf
resource management

Department of
Education

Department of
Education

Sedion 490A o the
Higher Educati on Act of
1965(HEA), Pub. L. 89-
329, asamended by
§490B of Pub. L. 105-
244, the Higher
Education Amendments
of 1998, codified at 20
U.SC. 8197a. Thee
are noregulations
implementing this
authority.

Education Department may
by this authority require
any person to produce
documents and records
pertaining to participation
in the student financial
assistance programs
authorized under Title IV
of the HEA. 20 U.S.C.
§1097a(a). These
programs include the Pdl
Grant, Supplamental
Educational Opportunity
Grant, College Work
Study, Perkins Loan,
Federa Family Educati on
Loan, and Direct Loan
Programs. 20 U.S.C. 1070-
1099c-2, 42 U.S.C. 2751-
2756b.

Education Department is
to request the attorney
genera to seek
enfacement of the
subpcenain federal
district court. 20 U.S.C.
1097a(b).

None spedfied in statute
itsdf; nahing in the
statute preempts
otherwise applicable
requirements of the Right
to Financial Privacy Act,
and those requirements
would remain applicable
where Education
Department seeks records
from afinancial
institution of a customer
protected that Ad.
Information pertaining to
an individual may be
protected by virtue of the
Privacy Act once records
are produced to Educati on
Department, and in
instances in which records
sought by the stbpoena
may result in the
production of informati on
that would beincluded in
records maintained by
Education Department in
a system of records
subject to the Privacy

Authority to issue
subpoenas has been
delegated to the Di rector
of the Case Management
and Oversight Division,
Schools, Channel, and
Officeof Student
Finandal Assistance. The
delegation requires the
concurrence of the Office
of General Counsel. No
specifi c tandards have
been adopted for issuance;
in the only instance we
are aware of in which the
subpoena wasusead, the
cogni zant Edi cation
Department dfiaal was
advised why the recards
wereneeded, whether the
records saught were
related to participating in
the student assistance
programs, whether the
recards had been sought
by other means and
whether therecards were
likely tobe subject to




Act, an appropri ate notice
would be induded in the
subpoena explaining the
authority for the demand,
the pur poses for which
the information is
expectedto be used, the
routine uses far that
information, and the
consequences of failure to
provide the information,
asrequiredby 5 U.S.C. §
552a(€)(3),

privilege.

Department of
Energy

Department of
Energy

Federal Energy Adminis-
tration Act of 1974.

P.L. 93-275.

Functions transferred to
the Secretary of Energy,
42 U.S.C. 88 7151(a),
7293.

15U.S.C. 88 761, et seq.,
15 U.S.C. § 772(@) (man-
date).

15U.S.C. 8§ 772(e) (sub-
poena authority; enforce-
ment);

15U.S.C. 8 772(i)
(enforcement penalties).

10 CFR §§ 205.8,
205.198, 205.199,
205.284, and 207.3
(implementing regul a-
tions).

Collect, assemble, evalu-
ate, and analyze energy
information by categorical
groupings.
15U.S.C. § 772(a).

Power to require by sub-
poena the attendance and
testimony of witnesses, and
the praduction of all infor-
mation, documents,
reports, answers, records,
accounts, papers, and other
data and documentay
evidence which the Admin-
istrator is authorized to
obtain pursuant to this
section. 15 U.S.C.
772(e)(1).

There is noadministra-
tive gpped of a sub-
poena.

10 CFR § 205.8(b)(6).

Any appropriate United
Sates district court may,
in case of contumacy or
refusa to obey a
subpoeng, issue an order
requiri ng the recipient of
the subpoena to appear
before the Administra-
tion and to givetesti-
mony touching on the
matter in question, or to
produce documents Any
failure to obey such
order of the court may be
punished by such court
as contempt of court.

15 U.S.C. § 772(e)(2).

Violaters shal | be sub-
ject to a civil penalty of
not morethan $ 2,500 for

The Administratar has
authority not to disclose
some olleded infarma-
tion that would other wise
be available under FOIA.

15 U.S.C. § 773(b).

DOE regulations cantain
instructions on how sub-
poenas areto be
delivered.

10 CFR § 205.8(c).

Certain DOE officials
may sign, i ssue and serve
subpoenas of personsand
documents. 10 CFR 88
205.8(a), 205.8(b).




each violation. Willful
violaters shall be fined
not more than $ 5,000 for
each vi olati on.

Department of Energy Supply and Envi- Requed, acquire, and col- Violaters shal | be sub- The Administratar has Certain DOE officials
Energy ronmental Coordination lect such energy informa- ject to a civil penal ty of authority not to disclose may sign, i ssue and serve
Act of 1974 (ESECA). tion as determi ned to be not morethan $ 2,500 for | some oolleded infarma- subpoenas of personsand
necessary to assistin the each violation. Willful tion that would otherwise | documents.
PL 93319 formulation of energy violaters shall be fined be available under FOIA. (10 CFR §§ 205.8(a),
policy or tocarry out the not more than $ 5,000 for (15 U.S.C. § 773(b)) 205.8(b))
(§§ 1;(6‘_% il(b) purposesof this Act or the | each vidation.
autnority). Emergency Petroleum
15U.S.C. 8§ 797(b i i
§§ 12(a), 12(b) (enforce- | Allocation Act of 1973 [15 ( 8797()) | DOE regulations cantain
ment). U.S.C. §§ 751 et seq]. instructions on how
In case of arefusal to :;Ippomedas areto be§
obey a subpoena or order ivered. 10 CFR
15U.S.C 88796, 797. | TheFederd Energy Ad- | of coe reciad] Enor o | 20580
ministrator is authorized to Administratar. the
Functions transferred to ?gqhangtf; subpoe(:jnas Administrator may
the Secretary of Energy, orhe r:c ance an q request any United States
42 U.S.C. 8§ 7151(a), tﬁs“ o W'T‘g‘sesk and | Gistrict court within the
7293, treio‘:g; ‘;‘:I'O?S"an 3‘:) tf;er jurisdiction o which any
' T inquiry is carried on to
15U.S.C. 88 796, 797. documents to requireany s an arder reuiring
person, by generd or ) compliance therewith;
10 CFR §§ 205.8, 207.3, | special order, to submit and any failure to obey
207.8. answersin V_V”t' ng to the order of thecourt
interrogator ies, requests for may be punished by the
reports or for other court as a contempt
information; and toadmin- thereof. 15 U.S.C. §
796(a), 796(b). '
Department of DOE Organization Act. The Secretary, or his duly The litigation of the Certain DOE officials
Energy authorized agent or agents, | Department shall be sub- may sign, i ssue and serve

P.L.95-91, TitleV, §
501, (Aug. 4, 1977, as
amended).

42 U.S.C. 887191, et
SEQ.

shall have the same powers
and authorities as the Fed-
eral Trade Commission
under 15 U.S.C. §49. That
statute includes accessto,
for the purpose of examina-
tion, and the right to copy

ject to the supervis on of
the Attorney General
pursuant to 28 U.S.C. 88
501 et seq. 42 U.S.C. 8§
7192.

subpoenas of personsand
documents. 10 CFR 88
205.8(a), 205.8(b).

In al hearings conducted
in Security Clearance




42 U.S.C. § 7255.

10 CFR 88 205.8,
205.198, 205.199, and
205.284.

any documentary evidence
of any person, partnership,
or carporation being in-
vestigated or proceeded
against; and the commis-
sion shall have power to
require by subpoena the
attendance and tegimony
of witnesses and the pro-
duction of all such docu-
mentary evidence relating
to any matter under inves-
tigation.

Such attendance of wit-
nesses and the production
of such documentary evi-
dence may be required
fromany pacein the
United States, at any desig-
nated placeof heaing.
Andin case of -
disdbed enceto a subpcena
the commission may
invoke theaid of any court
of the United Statesin
requiring the attendance
and testi mony of witnesses
and the production of
documentary evidence. 15
U.S.C. 849.

The Hearing Officer
shall have dl powers
necessary to regul ate the
conduct of proceedings
concerning review of
security clearances,
including issuing
subpoenas for withesses to
attend the hearing or for
the production of spedfic
documents or other
physical evidence.
Requeds for suboenas shall
be liberally granted. 10

The Board [of Contract
Appeals] may apply
through the Attor ney
General to an appropriate
United States District
Courtfor an orde requir-
ing a person, who has
failed toobey a subpcena
issued by the Board, to
produce evidence o to
givetestimony, or both,
41 U.S.C. §610. 10
CFR §1023.4.

cases unde 10 CRR Part
710, the individud isre-
sponsible for praducing
witnessesin his own be-
half, including requeging
the issuance of subpoenas,
if necessary, or presenting
othe prod befare the
Hearing Officer to support
his defense to theallega-
tionscontainedin the
notification letter. 10
CFR § 710.26.




CFR §710.25.

Department of
Energy

Atomi ¢ Ener gy Act of
1954 (AEA).

42 U.S.C. 88 2011,

et seq., Aug. 30, 1954, ch
1073, Title I, 68 Stat.
921, et seq.

42 U.S.C. § 2201
(subpoena authority).

The word
“cammisgon” in the
AEA referred to the
Atomic Energy Commis-
sion (AEC). The AEC
was abolished in 1974
(42 U.S.C. § 5814(a)),
and itsfunaionswere
transferredto the
Administrator of the
Energy Research and De-
velopment
Administration (ERDA)
and certain other
agencies ERDA was
abolished and all its
functions were trans-
ferred to and all itsfunc-
tions were transferred to
DOE by Ad Aug. 4,
1977, P.L. 95-91, Title
111, 8 301(a), Titlelll,

§ 301(a), Title VII,

88 703, and 707, 91 Stat.
577, 606- 607, which
appear as 42 U.S.C.

88 7151(a), 7293, and
7297, respectively.

The Commissionisautho-
rized to make such studies
and investigations, dbtain
such information, and hold
such meetings or hearings
asit may deem necessary
or proper toassist in exer-
cising any authority pro-
vidal in thisAct, or in the
administration or enforce-
ment o thisAct a any
regulations or order s issued
thereunder. For such pur-
poses the Commission is
authorized by subpoena to
require any perso to
appear and testify, or to
appear and produce docu-
ments or both, a any
designated place 42 U.S.C.
§ 2201(c).

The Hearing Officer shall
haveall powversnecessary
to regulat e the conduct of
proceed ngs concening
review o security dear-
ances including issuing
subpoenas for witnesses to
attend the hearing or for
the production of spedfic
documents o other physi-
ca evidence. Requestsfor
subpoenas shall be libeaally
granted.

(10 CFR § 710.25)

The Board [of Contract
Appeals| may apply
through the Attor ney
General to an appropriate
United Stat es District
Courtfor an orde requir-
ing a person, who has
failed toobey a subpcena
issued by the Board, to
produce evidence a to
givetestimony, or both,
41 U.S.C. §610. 10 CFR
§1023.4.

Certain DOE officials
may sign, i ssue and serve
subpoenas of personsand
documents. 10 CFR 88
205.8(a), 205.8(b).

In all hearings conducted
in Security Clearance
cases undea 10 CFR Part
710, the individual isre-
sponsibe for praducing
witnessesin his own be-
half, including requeging
the issuance of subpoenas,
if necessary, or presenting
othe prod befare the
Hearing Officer to support
his defense to theallega-
tionscontainedin the
notification letter. 10
CFR § 710.26.

Department of

Natural Gas Act

Any meamnber of the Com-
mission, or any officer

Any appropriate United
States district court may,

DOE regulations contain
instructions on how sub-

Certain DOE officials
may sign, i ssue and serve




Energy

June 21, 1938, ch 556,
§ 14, 52 Stat. 828; Od.
15, 1970, P.L. 91-452,
Title I, § 218, 84 Stat.
929.

15 U.S.C. §§ 717, et seq,
15U.S.C. § 717m

Ex. Or. No. 10485 of
Sept. 3, 1953, 18 Fed.
Reg. 5397; Ex. Or. No.
12038 of Feh. 3, 1978,
43 Fed. Reg. 4957.

The Federal Power
Commission was
terminated and its
fundionswere
transferredto the
Secretary of Energy (ex-
cept for certain functions
which were transferred to
the Federal Energy Regu-
latory Commission) by
42 U.S.C. 88 7151(b),
7171(a), 7172(a), 7291
and 7293.

designated by it, is em-
powered to ubpoena
witnesses compel their
attendance, take evidence,
and requi re the production
of any books, papers, cor-
respondence, memaranda,
contr acts, agreements, or
other recards which the
Commission findsrelevant
or material totheinquiry.
15U.S.C. § 717m.

in case of contumacy or
refusd to obey a
subpoena, issue an order
requiring the recipient of
the subpoena to appear
before the Commission
and to givetestimony
touching on the matter in
guestion, or to produce
doauments Any failure
to dbey such orde of the
court may be puni shed
by such court as
contempt of caurt. 15
U.S.C. § 717m(d).

poenas areto be
delivered.

10 CFR § 205.8(c).

subpoenas of peasonsand
documents. 10 CFR 88§
205.8(a), 205.8(b).

Department of
Energy

Federal Power Act

June 10, 1920, ch 285,
Part 111, § 314, as added
Aug. 26, 1935, ch 687,
Title 11, § 213, 49 Stat.
861.

16 U.S.C. §§ 791aet seq.

The Secretary may pre-
scribe such procedures as
deemed necessary or de-
Srable for the exer cise of
the authority delegated by
E.O. 10485.

Further, the Secretary has
authority to issue subpoe-
nas under the DOE Organ-
ization Act (P.L. 95-91).

Any appropriate United
States district court or
certain othe Federal
courts may enjoin
violations and enforce
compliance with the
Fedeal Pover Act or any
rule, regulation, or order
thereunder. A court may
also grant a permanent or

DOE regulations cantain
instructions on how sub-
poenas areto be
delivered.

10 CFR § 205.8(c).

Certain DOE officials
may sign, i ssue and serve
subpoenas of personsand
documents. 10 CFR 88§
205.8(a), 205.8(b).




16 U.S.C. § 824a(e)

Ex. Or. No. 10485 of
Sept. 3, 1953, 18 Fed.
Reg. 5397; Ex. Or. No.
12038 of Feb. 3, 1978,
43 Fed. Reg. 4957.

The Federal Power
Commission was
terminated and its
functions, personnel,
property, funds, €c.,
weretransferredto the
Secretary of Energy (ex-
cept far certain functions
which were transferred to
the Federal Energy Regu-
latory Commission) by
42 U.S.C. 88 7151(b),
7171(a), 7172(a), 7291
and 7293.

tempor ary injunction or
deaee o restraining
orde.

16 U.S.C. 825m.

Department of
Energy

Office of Inspector
General

The Inspedor General
Act of 1978, as amended

(IG Act).

Section 6(a)(4),
P.L. 95-452, as amended.

5U.S.C. app. 3.

The Inspector General is
authorized to require by
subpoenathe production of
al information, documents,
reports, answers, records,
accounts, papers, and other
data and documentary evi-
dence necessary in the
performance of the func-
tions assigned by this Act,
which subpoena, in the
case of contumacy or
refusal to obey, shall be
enfarcealde by order of any
appropriate United States

United States district
court, pur suant to section
6(a)(4).

Notification, Privacy
and Right to Financial
Privacy Act procedur es
are consistent with
Inspecta General
Directive, 1G-916, dated,
June 24, 1986.

The Inspedtor General
procedures far issuing
subpoenas ar e contained
in 1G Directive, |G-916.




district court: Provided,
That procedures othe than
subpoenas shall be used by
the Inspector General to
obtain documents and
information from Federal
Agencies. 86(a)(4).

Department of
Energy

Natural Gas Policy Act
of 1978 (NGPA).

Sec. 304,

P.L. 94-586, § 11, 90
Stat. 2914, Oct. 22, 1976.

15U.S.C §8 3361, et
seq.
15U.S.C §
3364(a)(1)(A)
(Subpoena power)
15 U.S.C. § 3364(a)(2)
(Enforcement)

By Ex. Or. No. 12235
of Sept. 3, 1980, 45 Fed.
Reg. 58803, the President
delgyatedto the
Secaretary of Energy the
fundionsveded in the
Pred dent by Sedtions
301 thraugh 304(c) o the
NGPA (15 U.S.C. §8
3361-3364(c)), except for
the authority to declare,
extend, and terminate a
natural gas supply
emergency pursuant to
Section 301 thereof (15
U.S.C. 3361).

The Secretary or his dele-
gate may sign and issue
subpoenas for the attend-
ance and testimony of wit-
nesses and the production
of books, records, papers,
and other documents.

15 U.S.C. § 3364(a)(1)(A).

The appr opriate Uni ted
States district court may,
upon petition of the
Attarney Genega at the
request of the Secretary,
in the case of refusal to
obey a subpoenaor
order, issue an order
requiring compli ance
therewith. Any failureto
obey an arder o the
court may be puni shed
by the court as a
contempt thereof.

15 U.S.C. § (3)(2).

It shall be unlawful for
any person to violae any
provision of this Act or
any rule or order under
the NGPA.15 U.S.C. §
3414(a).

Any appropriate United
States district court or
certain othe Federal
courts may enjoin
violations and enforce
compliance with the
NGPA or any rule,
regulation, or order
there- thereunder.
Knowing vidators (civil
violations) may be
assessed up to $ 5,000

DOE regulations cantain
instructions on how sub-
poenas areto be
delivered.

10 CFR § 205.8(c).

Certain DOE officials
may sign, i ssue and serve
subpoenas of pesonsand
documents. 10 CFR 88
205.8(a), 205.8(b).




for any ane violation,
except that violators of §
302[15 U.S.C. § 3362]
may beassessad up to
$25,000. Criminal
penalties are al so
provided. 15 U.S.C. 88
3414(b), 3414(c).

Department of
Energy

The D efense Pr oducti on
Act of 1950 (DPA).

Sept. 8, 1950, ch 932,
Title VI, 8 705, 64 Sat.
816.

50 U.S.C. Appx 2061 et
seq.

10 CFR §205.8

Ex. Or. No. 11790 of
June 25, 1974, § 4, 39
Fed. Reg 23185; Ex. Or.
No. 12038 of Feb. 3,
1978, 43 Fed. Reg. 4957,
located at 15 US.C. §
761 note, provided that
the Secretary of Energy
is authorized to exercise
the authority vested in
the President by this
sedion as it rdatesto the
production, conservation,
use, control, dstribution,
and all ocati on of energy,
without approval,
ratification, or other
action of the President or
any aher dficial o the
executive branch of the -
Government,
notwithstanding the

Whilethis Actisin effect
and for aperiod of two
years thereafter, the Secre-
tary may subpoena such
information or make such
inspection of the books,
records, and other writings,
premises, or property of,
and take the swarn testi-
mony of any person, as
may be necessary or appr o-
priate, in his discretion, to
the enforcement or the
administr ation of the DPA
and the regulations or
ordes issued thereunder.

(50 U.S.C. Appx
§ 2155(a))

In case of contumacy
by, or refusal to obey a
subpoena served upon,
any person, the district
court of the United States
for any district in which
such person isfound or
resides or transacts
business, upon
application by the Presi-
dent, shall have jurisdic-
tion to issue an order re-
quiring such person to
appear and give
testimony or to appear
and produce documents,
or both; and any failure
to adbey such order of the
court may be puni shed
by such court asa
contempt thereof.

(50 U.S.C. Appx
§ 2155(a))

Willful performance of
any act prohibited or
willful failureto peform
any act required by the
DPA, or anyrule, regula-
tion, or order thereunder,
shd | upon conviction be
subject to afine of not
more than $10,000 or
imprisonment for not
more than oneyear or

DOE regulations cantain
instructions on how sub-
poenas areto be
delivered.

(10 CFR § 205.8(c))

The praduction of a pa-
son' s book s, records, or
other documentary evi-
dence shall not be
required at any place
other than the place whee
such person usually keeps
them, if, prior tothe
return date specified in
the regulations, subpoena,
or other document issued
with respect thereto, such
person furnishes atrue
copy of such books,
records, or other
documentary evidence
(certified by such person
under oath to be atrue
and correct copy) or
entersinto agtipulation
with the Secretary as to
the information contained
in such books, records, or
other documentary evi-
dence.

(50 U.S.C. Appx
§ 2155(b))

Certain DOE officials
may sign, issue and serve
subpoenas of pe'sonsand
documents. 10 CFR 8§
205.8(a), 205.8(b).




provisions of Ex. Or. No.
12919, 59 FR 29525
(June 7, 1994). Ex Order
12919, in section 902,
also delegatesto the
Secretary of Energy the
subpoena power with
respect to section 101 of
the DPA.

both. 50 U.S.C. Appx
§ 2155(c).

Department of
Energyt

42 U.S.C. § 13263

Autharity of the Secretary
or designee torequire the
attendance and tegimony
of witnesses and the
production of books,
papers, cor respondence,
and other documentary
itemsin carrying out
various provisions related
to alternative fuels

Department of
Energy &
Department of the
Interiort

42 U.S.C. §6381

Energy database and
ener gy informati on

Department of
Health and
Human Services

Department of
Health and Human
Services

Office of the Inspector
General

Inspector General Act,
Public Law 95-452,
Appendix (the same
authority possessed by
othe Inspectors
General).

Administrative subpcena
authority, generally
recognized as limited to
subpoena duces tecum
(statutory language: “[Each
Inspector General...is
authorized...] to require by
subpoenathe production of
al information, documents,
reports, answer, records,
accounts, papers, and other
data and documentary
evidence necessary in the
performance of the

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court.

Nonespecific tothe
Inspector General Act;
sat utory natification
requirements fol lowed for
Inspecta General
subpoenas i ssued pursuant
to the Right of Fnancial
Privacy Act.

OIG has established
within OIG various
policies and procedures
regardng subpoena
request and issuance.




functions asdgned by this
Act, which subpoena, in
the case of contumacy or
refusal to doey, shall
enfarceale by order of any
appropriate United States
district court: provided,
that procedures ather than
subpoenas shall be used by
the Inspector General to
obtain infor mati on from
Federal agencies.”).

Department of
Health and
Human Services

Offie of the General
Counsdl

Food & Drug
Adminigtration

Officeof the
Administrative

Law Judge

Office of the Inspector
Genera

Foad, Drug, and
Cosmetic Act § 303(f),
21 U.S.C. § 333(f).

Inahearing to assess a
civil money penalty for
violations with respect to
adulterated food, the
presiding dficer may
authorize a party toobtain
discovery from other
persons and may issue a
subpoenato compel
testimony or production of
documentsfrom any
person. 21 U.SC.

§ 333(f)(2)(C)

(incorpor ating by reference
21 U.S.C. § 346a(g)(B)).

In the course of any
investigaion a hearing
with respect to civil money
penalties for violaions
with respect to devi ces, or
the introduction into
interstate commerce of
adulterated food, the
Secretary may issue
subpoenas requiring the
attendance and tegimony
of witnesses and the
production of documents.
21 U.S.C. § 333(f)(3).

In the event of refusal to
obey asubpcenain a
hearing to assess dvil
money penalti esfor
violations with respect to
adulterated food, court
order obtained through
petition to enforce filed
in the appropriate U.S.

District Court. 21 U.S.C.

§ 333(f)(2)(C)
(incorpor ating by
reference 21 U.S.C.
§ 346a(0)(B)).

The presiding officer in a
hearing to assess avil
money penaltiesfor
violations with respect to
adulterated food is
govened by the Federal
Rulesof Civil Procedure.
21 U.S.C. § 333()(2)(C)
(incorpor ating by
reference 21 U.S.C.

§ 346a(g)(B)).




Department of
Health and
Human Services

Office of the General
Counsdl

Food & Drug
Administration

Officeof the
Administrative

Law Judge

Office of the Inspector
General

Foad, Drug, and
Cosmetic Act & 306(i),
21 U.S.C. 8 3354(i).

In the course of any
investigaion a hearing
with respect to debarment,
tempor ary denid of
approval, or suspension of
any corparation,

par tner ship, associ ation, or
individual, the Secreary
may isale subpoenas
requiring the attendance
and testi mony of witnesses
and the production of
evidence regarding the
matter under investigation.
21 U.S.C. 8§ 335a(i).

Department of
Health and

Human Services
Office of the General

Counsdl

Food & Drug
Administration

Officeof the
Administrative

Law Judge

Office of the Inspector
General

Foad, Drug, and
Cosmetic Act
§307(b)(1)(A), 21
U.S.C. § 335b(b)(1)(A).

In the course of any
investigation o hearing
with resped to the
potential imposition of
civil money penaltiesfor,
among other things, false
Statements,
misrepresantations, the
payment of bribes ar illegal
gratuitiesin connection
with an abbreviated drug
application, the Secreary
can issuesubpoenas
requiring the attendance
and testi mony of witnesses
and the production of
evidence regarding the
matter under investigation.
21 U.S.C. 8§ 335b(b)(1)(A).

Department of
Health and
Human Services

Food, Drug and Cosmetic
Act § 308(b), 21 U.S.C.
8§ 335¢(b).

In the course of any
investigaion o hearing
with resped to the
withdrawa of approval of




Officeof the General
Counsdl

Food & Drug
Administration

Officeof the
Administrative

Law Judge

Office of the Ingpector
General

an abbreviated drug
applicati on as a resul t of,
among other things,
bribery, payment of illegal
gratuities, or an applicant’s
demonstrated inability to
produce the drug for which
the appl ication has been
submitted, the Searetary
can issuesubpcenas
requiring the attendance
and testi mony of witnesses
and the production of
evidence regarding the
matter under investigation.
21 U.S.C. § 335¢c(b).

Department of
Health and Human
Services

Offiae of the General
Counsdl

Food & Drug
Administration

Officeof the
Administrative

Law Judge

Food, Drug & Cosmetic
Act 88 303, 307, 21
U.S.C. 88 333, 335b;
Public Health Service
Act 88 351, 354, 2128,
42 U.S.C. 88 262, 263D,
300aa-28.

21 CFR Chapter |, FDA,
Subchapter A, General,
Part 17, Civil Money
Penalty Hearings,

8§ 17.19, 17.23, 17.27,
17.28, 17.35.

In connection with hearings
with resped to the
imposition of civil money
penalties, the presiding
officer has the authority to
i ssue subpoenas reguiring
the attendance and
testimony of witnesses and
the production of evidence
relati ng to the matter under
investigation. 21 CFR

§ 17.19(b)(5).

The presiding officer can
sanction a person,
including a party or its
counsel, for failure to
comply with asubpoena
by (1) the empl oyment of
aninferencein favor of
the peson requeging the
information; (2)

prohibiti ng the party not
complying with the
subpoena from
introducing evidence, or
relying ontestimony,
regardng the
information sought; and
(3) striking pl eadings of
the noncamplying party.
21 CFR § 17.35(c).

A party to thehearing is
required to request
documents at least 60
daysprior to the hearing.
21 CFR §17.23.

A party wighing to
procure the attendance
and testimony of an
individual at a hearing
(and the production of
documents at the hearing)
isrequiredto reguest that
the presiding officer issue
a subpoena at least 20
daysprior to the hearing.
21 CFR §17.27(a) - (©).

A party or peson to
whom a subpoenais
addressed who believes
that the subpoenais
unreasonable, oppressive,
excessive in scope etc.,
can file amotion to quash
the subpoena within 10
days of the subpoena. 21




CFR § 17.27(f).

A party or prospecti ve
witness may file amotion
for a protedive order with
respect todiscovey
sought by a party or with
respect toa hearing, in
order to limit the
availability or disclosure
of evidence. 21 CFR
§17.28.

Department of
Health and Human
Ser vicest

Office of the General
Counsd

Depatment o Health and
Human Services

Mammography Quality
Standards Act, Public
Health Service Act

8 354(d)(2)(B), 42
U.S.C. § 263hb(d)(2)(B).

21 CFR Chapter |, FDA,
HHS, Subchapter I,
Mammography Quality
Standards Act, Part 900,
Mammaography, Subpart

In holdng a formal hearing
with respect to the decision
of the Division of
Mammaography Quality and
Radiation Programs
(DMQRP) following its
reconsideration of an
accreditation body’s
adver se accr editation or
reaccredi tati on deci son
that precludes certi ficati on

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

8§ 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (€)),

A party must filea
written requestfor a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s& for thehearing.
21 CFR §900.15(d)(4)
(incorporating by
refeence42 CFR Part
498, Subpart D); 42 CFR
§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion of the
case. 21 CFR

§ 900.15(d)(4)

(incorpor ating by
refaence42 CFR Part
498, Subpart D); 42 CFR
§ 498.58(a).

Food_8f Drug B, Quality Standar ds & or recertificati on of.a_l 1396q.
Administration Certification, mammography facility, an The request must i dentify
Officeof the § 900.15(d)(4). administrative law judge the wi tnesses or
Administrative may ISue su_bpoenas upon documents to be produced
his own mation o at the and specify thepertinent
Law Judge request of aparty. 21 CFR facts that the party
§. 900'15(d).(4) expects to egablish by the
(incorpor ating by reference witnesses or documents,
42_CFR Part 498, Sibpart and why thosefacts cauld
D); 42 CFR § 498.58(3). ot be established without
the use of a subpoena. 21
CFR §900.15(d)(4)
(incorporating by
refaence42 CFR Part
498, Subpart D); 42 CFR
§ 498.58(d).
Department of Indi an Self- With respect to hearings

Health and Human

Detamination &
Education Act, 25 U.S.C.

befare an ALJ on appeals
of, among other thi ngs,




Services

Office of the General
Counsd

Department of the Interior

Interior Baard of Indian
Appeals

Interi or Board of Contr act
Appeals

§ 450f et say., induding
25 U.S.C. §8 450f(b)(3),
450j(m), 450j-1(f),
450m-1(d), 458aaa-6,
458aaa-8(h), 458aaa-11.

25 CFR Chapter V, BIA
& IHS, Part 900,
Contracts Under the
Indi an Self-
Detemination &
Education Assistance
Act, Subpart L, Appeals,
§900.164.

denials of certain contracts
and refusalsto wai ve
certain regulations, etc.
(listed in 25 CFR

§ 900.150), with respect to
the I ndi an Self-
Detemination and
Education Act, Indian
tribes, tribal organizati ons,
and the government agency
dl have the right to compel
the presence of witnesses
or the production of
documents or both by
subpoena at heari ngs or
depositions. 25 CFR
§900.164.

Department of
Health and Human
Services

Offiae of the General
Counsdl

Hedth Insurance

Portability and
Accountability Act
(“HIPAA™), Pub. L. No.
104-191, 42 U.SC.

§ 1320d-5(8)(2)
((incorporating by
reference Social Seaurity
Act 8 1128A, 42 US.C.
§ 1320a-74a,

incor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (€)).

The Secretary has the
authority to issue
subpoenas in investigating
matters and hdding
hearings unde the
Administrative
Simplification provisions
of HIPAA, with respect to
matters involving the
imposition of civil money
penalties. 42 U.S.C.

§ 1320d-

5(a) (2)(i ncor porating by
reference Social Seaurity
Act § 1128A, 42 US.C.

§ 1320a-74); 42 U.S.C.

§ 1320a-7a(j)

(incorpor ating by reference
Social Security Act

§ 205(d) & (8, 42 U.S.C.
§405(d) & (€)).

With respect to the privacy
provisions, the Seaetary
has delegated that authority
to the Office for Civil

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

§ 1320d-5(a)(2)
(incorporating by
reference Social Seaurity
Act 8 1128A, 42 US.C.
§ 1320a-74); 42 U.S.C.
§ 1320a-7a(j)
(incorporating by
reference Social Secaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)).

Notice by service o the
subpoena. 42 U.S.C.

§ 1320d-5(8)(2)
(incorpor ating by
reference Social Seaurity
Act 8§ 1128A, 42 US.C.
§ 1320a-74); 42 U.S.C.
§ 1320a-7a(j)
(incorporating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (€)).

45 CFR § 160.310(c)(3)
requires the protecti on of
any protected health
infor mati on obtained by
the Secretary to ascertain
compliance with the
Adminisgtrative
Simplification provisions
of HIPAA and 45 CFR
Parts 160 and 164.

The Department isin the
process of devel oping
standards and procedures
for the issuance of
administrative subpcenas
under the Admi nistrative
Simplification provisions
of HIPAA. (No covered
entity isrequired to
comply with the
regulations adopted under
the Administrative
Simplification provisions
of HIPAA until 2003 at
the earlied.)




Rights.

Department of
Health and Human
Services

Office of the General
Counsdl

Office of the Inspector
General

Social Security Act
§1918,42 U.S.C.

§ 13969 (incorparating
by reference Sodal
Security Act § 205(d) &
(e), 42 U.S.C. §405(d) &
(€)).

In any hearing,
investigation, or other
proceeding relating to
grants to Staes fa medical
assistance programs, the
Secretary has the authority
to issue subpoenas
requiring the attendance
and testi mony of witnesses
and the production of any
evidence that rel ates to any
matter under i nvesti gati on
or in question. 42 U.S.C.
§ 13969 (incorpor ating by
reference Social Seaurity
Act § 205(d), 42U.S.C.

§ 405(d)).

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

§ 13969 (incorparating
by reerence Sodal
Security Act § 205(e), 42
U.S.C. § 405(g)).

Department of
Health and Human
Services

Office of the General
Counsel

Center for M edicare &
Medicaid Services

Provider Reimbursement
Review Boad

Socia Security Ad,
§1878, 42 U.S.C.
§ 139500(€)
(incorporating by
reference 422 U.S.C.
§405(d) & (€)).

42 CFR Chapter 1V,
CMS, Subchapter B,
Medicare Program, Part
405, Federal Health
Insurance for the Aged &
Disabled, Subpart R,
Provider Reimbursement
Deteminations and
Appeals, §8 405.1835(a),
405.1857.

The Provider
Reimbursement Review
Board has the authority to
issue subpoenas requiring
the attendance and
testimony of witnesses
and/or the producti on of
evidence relating toany
matter at isue in Board
hearings on intermediary
determinations (as defined
in 42 CFR

§ 405.1801(a)(1)) with
respect to payments to
providers and hospitalsin
the Medicare Program
where the amount in

contr oversy equals or
exceeds $10,000. 42
U.S.C. § 139500(€)

(incorpor ating by reference

42 U.S.C. § 405(d); 42
CFR §§ 405.1857,
405.1835(a).

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.
1395m0(€ (incorporating
by reference 42 U.S.C.

§ 405(€)).

A party wighing to obtain
theissuance of a
subpoena shall file a
written request at least 10
daysbefore the hearing.
42 CFR § 405.1857. The
written request mug state
the pertinent facts which
the party expects to
establish by the wit nesses
or documents and whether
such facts could be
established by other
means. |d.

The Board may issue a
subpoena where
reasonabl y necessary for
the full presentation of a
party’s case. 42 CFR

§ 405.1857.




Department of
Health and Human
Services

Office of the General
Counsdl

Departmental Appeals
Boad

Social Security Act
§1881, 42 U.S.C.

§ 1395 (incarporating
by reference Sodal
Security Act § 205, 42
U.S.C. §405).

42 CFR, Chapter 1V,
CMS, Subchapter B,
Medicare Program, Part
405, Federal Health
Insurance for the Aged &
Disabl ed, Subpart U,
Conditions for Coverage
of Suppliers of End Stage
Renal Disease (ESRD)
Services, § 405.2182.

In ahearing with respect to
an appeal of the
terminaion o Medicare
coverage of asupplier’s
ESRD servicesbecausethe
supplier no longer meets
the conditions for coverage
of itsservices, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§ 405.2182 (incorporating
by refeence42 CFR Part
498); 42 CFR § 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (€)),
1396q.

A party must filea
written request for a
subpoena with the
administrative law judge
at lesst 5 daysprior to the
date set for the hearing.
42 CFR § 405.2182
(incorporating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR § 405.2182
(incorporating by
refaence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Services

Office of the General
Counsd

Departmental Appeals
Boad

Social Security Act
88 1102, 1871, 42 U.S.C.
8§ 1302, 13%hh.

42 CFR, Chapter 1V,
CMS, Subchapter B,
Medicare Program, Part
405, Federal Health
Insurance for the Aged &
Disabled, Subpart X,
Rural Hedth Clinic and
Federally Qual ified
Health Center Services,

§ 405.2402(f).

In a hearing with respect to
an appeal of the Secretary’s
decisonnot to certify a
rural health clinic or his
refusal to enter into or
renew an agreement with a
rural health clinic, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
8§ 405. 2402(f)

(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
13964.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date set for thehearing.
42 CFR § 405.2402(f)
(incorporating by
refaence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonably necessary for
the full presentaion o the
case. 42 CFR

§ 405. 2402(f)
(incorporating by
refaence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Ser vicest

Office of the General
Counsdl

Social Security Act
8§ 1102, 1871, 42 U.S.C.
88§ 1302, 13%hh.

42 CFR, Chapter IV,
CMS, Subchapter B,
Medicare Program, Part
405, Federal Health
Insurance for the Aged &

In a hearing with respect to
an appeal by arural health
clinic of the termination of
an agr eement between
CMS and the rural health
clinic, an administrative
law judge may isue
subpoenas upon his own
motion or a therequest of

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date st for thehearing.
42 CFR § 405.2404(b)(3)
(incorporating by
refaence42 CFR Part

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 405.2404(b)(3)

(incorpor ating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).




Depatment o Health and
Human Services

Departmental Appeals
Boad

Disabled, Subpart X,
Rural Hedth Clinic and
Federally Qual ified
Health Center Services,
§ 405.2404(b)(3).

aparty. 42 CFR

§ 405.2404(b)(3)

(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

Act § 205(d) & (e), 42
U.S.C. § 405(d) & (€)),
13960

498); 42 CFR
§ 498.58(b).

Department of
Health and Human
Services

Office of the General
Counsdl

Departmental Appeals
Boad

Socia Security Act
§§ 1102, 1871, 42 U.S.C.
8§ 1302, 13%hh.

42 CFR, Chapter IV,
CMS, Subchapter B,

M edicare Program, Part
405, Federal Health
Insurance for the Aged &
Disabled, Subpart X,
Rural Hedth Clinic and
Federally Qual ified
Health Center Services,

§ 405.2430(d).

In a hearing with respect to
an apped of thefailure of
CMSto enter into an
agreement with an entity
with respect tofederally
qualified health service
centers, an adminigtr ative
law judge may isue
subpoenas upon his own
motion or a therequest of
aparty. 42 CFR

§ 405.2430(d)

(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act 8 205(d) & (e), 42
U.S.C. §405(d) & (€)),
13960.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date set for thehearing.
42 CFR § 405.2430(d)
(incorpor ating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 405.2430(d)

(incorpor ating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Servicest

Office of the General
Counsdl

Departmental Appeals
Boad

Social Security Act

8§ 1102, 1871, 42 US.C.

88 1302, 13%hh.

42 CFR, Chapter IV,
CMS, Subchapter B,
Medicare Program, Part
405, Federal Health
Insurance for the Aged &
Disabled, Subpart X,
Rural Hedth Clinic and
Federally Qual ified
Health Center Services,

8§ 405.2436(c)(3).

In a hearing with respect to
an appeal of the
termination by CMSof an
agreement with afederally
qualified health cente, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§ 405.2436(c)(3)
(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Secaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
13960.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date se for thehearing.
42 CFR § 405.2436(c)(3)
(incorporating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion of the
case. 42 CFR

§ 405.2436(c)(3)

(incorpor ating by
refaence42 CRR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Services

Office of the General

Socia Security Act
§1862(b), 42 U.S.C.
§ 1395y(b)(3)(C),
B)(O)(ii), (6)(B)
(incorporating by
reference 42 U.S.C.

In the appeal/review of a
determination by CM S that
agroup health pl an does
not confam to the
regquirements of 42 U.S.C.
§ 1395y(b) with resped to

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

A party wishing to obtain
a subpoena must file with
the hearing dfficer a
written request for a
ubpoena a leas 10 days
before the hearing. 42

The hearing office may
issue subpoenas if they
are reasonably necessary
for full presentation of the
case. 42 CFR

§ 411.121(f).




Counsd

Departmental Appeals
Boad

§1320a-7a,

incor porating by
reference 42 U.S.C.
§ 405(d)& (€)).

42 CFR, Chapter 1V,
CMS, Subchapter B,
Medicare Program, Part
411, Exclusions from
Medicareand
Limitations on Medicare
Payment, Subpart E,
Limitations on Payment
for Services Covered
under Group Health
Plans: Genegdl
Provisions, § 411.121(f).

Medicareas a sscondary
payer, the hearing officer
may issue —on hisown
motion or upon the request
of any party — subpoenas
for the attendance and
testimony of witnesses
and/or the producti on of
documents relating to
matters at issue. 42 CFR
§411.121(f)(2).

§ 1395y (b)(3)(C),
B)(Q) (i), (6)(B)
(incorporating by
reference 42 U.S.C.
§ 1320a-7a(j),

incor porating by
reference 22 U.S.C.
§ 405(d)& (€)).

CFR 8§ 411.121(f)(2).
The written request must
identify the witnesses or
documentsto be
produced, identifying the
pertinent facts to be
esteblished by the
testimony or documents
sought. 42 CFR
§411.121()(3).

The subpoenas are issued
at the hearing officer's
discretion. 42 CFR
§411.121(f)(4).

Department of
Health and Human
Services*

Center for M edicare &
Medicaid Services

Medicare Geographic
Classification Review

Saocial Security Act

§ 1886, 42 U.S.C.

§ 1395ww(d)(10)(G)(ii)
(incorpor ating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)).

42 CFR Chapter 1V,
CMS, SQubchapter B
Medicare Program, Part
412, Prospective
Payment Systems for
Inpatient Hospital
Services Subpart L, the
M edicare Gengraphic
Classification Review
Boad Compostion and
Procedures, § 412.268.

In review of the
redesignation of a hospital
—from arural areato urban
area, from one rural areato
anothe rural aren, and
from one urban area to
another urban area —for
purposes of using the other
ared’s standardized amaunt
for inpatient operating
costs, wage index val ue, or
both — the Medicare
Geographi ¢ Classification
Review Board may issue
subpoenas—on its own
motion or at the request of
aparty —for the attendance
and testi mony of witnesses
and/or producti on of
documentsrel evant and
material to any matter of
issue. 42 CFR

§ 412.268(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

§ 1395ww(d)(10)(G)(ii)
(incorporating by
reference 2 U.S.C.

§ 405(d) & (€)).

A party must issue a
predecision request for
information or data. 42
CFR § 412.268(a). Only
when this request has
failed toproducethe
necessry evidence, can
the party submit awritten
request tothe Mdlicare
Geographi ¢ Classfication
Review Board for
issuance o a aubpcena
for attendance and

testi mony of witnesses or
production of documents.
42 CFR §412.268(a).
The request must i dentify
theindividual or
documentsthat areto be
produced and must date
the petinent fads that the
party expects to establish
by the requested
witnesses or documents,
and whether these fads

The Board may issue
subpoenas if they are
reasonabl y necessary for
full presentation of the
caseg and only dter a
predecision request for
information or data has
failed toproducethe
necessary evidence. 42
CFR § 412.268(a).




could be establi shed by
other evidenced without
the use of a subpoena. 42
CFR § 412.268(b).

Department of
Health and Human
Ser vicest

Offiae of the General
Counsdl

Departmental Appeals
Boad

Social Security Act

§§ 1102, 1832, 1833,
1871, 42 CFR 8§ 1302,
1395k, 1395l, 1395hh.

42 CFR Chapter 1V,
CMS, Qubchapter B
Medicare Program, Part
416, Ambulatory
Surgical Services,
Subpart B, General
Conditionsand
Requirements,

§ 416.26(f).

In a hearing with respect to
an appeal by an ambuatory
aurgical center (“ASC") of
adedsion by CMS refusng
to enter into an agreement
with the ASC or
terminating such an
agreement, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
8§ 416.26(f) (incorparating
by refaence42 CFR Part
498); 42 CFR § 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (¢)),
1396q.

A party must filea
written request for a
subpoena with the
administrative law judge
at lesst 5 daysprior to the
date s& for thehearing.
42 CFR § 416.26(f)
(incorporating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentdion o the
case. 42 CFR §416.26(f)
(incorpor ating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Servicest

Office of the General
Counsd

Departmental Appeals
Boad

Social Security Act

§§ 1102, 1832, 1833,
1871, 42 CFR 88 1302,
1395k, 1395], 1395nh.

42 CFR Chapter 1V,
CMS, SQubchapter B
Medicare Program, Part
416, Ambulatory
Surgical Services,
Subpart B, General
Conditionsand
Requirements,

§ 416.35(b)(3).

In a hearing with respect to
an appeal by an ambuatory
surgical center (“ASC") of
adecision by CMS
terminating an agreament
with the ASC, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§ 416.35(b)(3)

(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (¢)),
1396q.

A party must filea
written requestfor a
subpoena with the
administrative law judge
at least 5 daysprior to the
date st for thehearing.
42 CFR § 416.35(b)(3)
(incorporating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 416.35(b)(3)
(incorporating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Services

Office of the General
Counsd

Social Security Act

8§ 1102, 1814, 1861,
1862, 1871, 42 U.SC.
88§ 1302, 1395f, 1395x,
1395y (i ncor porating by
reference 42 U.S.C.

§ 405(d) & (e)), 1395hh.

The Provider
Reimbursement Review
Board has the authority to
i ssue subpoenas requiring
the attendance and
testimony of witnesses
and/or the producti on of

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1395y, 139500(€)

A party wishing to obtain
theissuance of a
subpoena shall filea
written request at least 10
daysbefore the hearing.
42 CFR § 418.311
(incorpor ating by

The Board may issue a
subpoena where
reasonabl y necessary for
the full presentation of a
party’s case. 42 CFR

§ 418311 (incorporating
by refaence42 CFR Part




Center for M edicare &
Medicaid Services

Provider Reimbursement
Review Board

42 CFR, Chapter 1V,
CMS, Subchapter B,

M edicare Program, Part
418, Hospice Care,
Subpart G, Payment for

Hospice Care, § 418.311.

evidence relating toany
matter at issue in hearings
with respect to payments to
hospi ces (with respect to
amounts in controversy that
exceed $10,000) under the
Medicare Program. 42
CFR §418.311

(incorpor ating by reference
42 CFR Part 405, Subpat
R); 42 CFR § 405.1857.

(both i ncor porating by
reference 2 U.S.C.
§ 405(€)).

refeence42 CFR Part
405, Subpart R); 42 CFR
§405.1857. Thewritten
request mug state the
pertinent factswhich the
party expects to establish
by the witnesses or
documents and whether
such facts could be
established by other
means. |d.

405, Subpart R); 42 CFR
§ 405.1857.

Department of
Health and Human
Servicest

Office of the General
Counsd

Departmental Appeals
Boad

Social Security Act

§§ 1102, 1871, 42 U.S.C.

8§ 13@, 13%hh.

42 CFR Chapter 1V,
CMS, Subchapter B,
Medicare Program, Part
420, Program Integrity:
Medicare, Subpart A,
General Provisions,
§420.3(a).

In a hearing with respect to
an apped by aprovider of
adecision by CMS
terminating the provider
agreement for failure to
comply with the diclosure
of informati on
requirements set forth in 42
CFR Part 420 Sulpart C,
an administrative law judge
may issue subpoenas upon
his own mation o at the
request of aparty. 42 CFR
§ 420.3(a) (incorporating
by refaence42 CFR Part
498); 42 CFR 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

8§ 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
1396q.

A party must filea
written request for a
subpoena with the
administrative law judge
at lesst 5 daysprior to the
date set for the hearing.
42 CFR §8420.3(a)
(incorpor ating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentation o the
case. 42 CFR §420.3(a)
(incorporating by
refaence42 CFR Part
498); 42 CFR § 498.58(a).
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Office of the General
Counsd
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Boad

Socia Security Act

8§ 1814, 1815, 1820,
1835, 1842, 1848, 1870,
42 U.S.C. §8 1395f,
1395¢, 1395-4, 1395n,

1395u, 1395w-4, 1395gg.

42 CFR Chapter 1V,
CMS, Subchapter B,

M edicare Program, Part
424, Conditionsfor
Medicare Payment,
Subpart G, Special
Conditi ons; Emer gency

In a hearing with respect to
an gppeal by a
nonparticipating hospital
that provides emergency
services of adetermi nation
by CM S that the hogpital
does not qualify toclaim
reimbursement, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of aparty. 42 CFR
§ 424.104(d) (incorparating
by refaence42 CFR Part

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act 8§ 205(d) & (e), 42
U.S.C. §405(d) & (e)),
13960.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date st for thehearing.
42 CFR § 424.104(d)
(incorporating by
refaence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 424.104(d)
(incorporating by
refaence42 CFR Part
498); 42 CFR § 498.58(a).




Sarvices Furnished by a
Nonparticipating
Hospital, § 424.104(d).

498); 42 CFR § 498.58(a).
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Social Security Act
§ 1102, 42 U.S.C. §1302.

42 CFR Chapter 1V,
CMS, Subchapte C,
Medical Assistance
Programs, Part 431, State
Organization and
General Administration,
Subpart D, Appeals
Process, § 431.153(g) &
(h).

In a hearing with respect to
an appeal by a nursing
facility (NF) o (1) a
determination by a State,
denying or terminating
participation in Medicaid
and thebads of the
determination isalso a
basisfor denial or
termination of the NF's
partidpation in Med care
(in which the NF is
participating or seeking to
participate), or (2) a
determination by CM S that
the NF is na in substantial
compliance, tarminating
the NF's Medi caid provider
agreement or impasing
alternativeremedies an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§431.153(g)(1) & (h)
(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act 8 205(d) & (e), 42
U.S.C. §405(d) & (€)),
13964.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date se for thehearing.
42 CFR 8§ 431.153(9)(1)
& (h) (incorporaing by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion of the
case. 42 CFR
§431.153(9)(1) & (h)
(incorpor ating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).
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Social Security Act

8§ 1102, 1871, 1894,
1905, 1934, 42 U.SC.
88 1302, 1395, 1395eee,
1396d, 1396u-4.

42 CFR Chapter 1V,
CMS, Sukchapter E,
Programs of All-
Inclusive Carefor the
Elderly, Part 460,
Programs of All-
Inclusive Carefor the
Elderly (PACE), Subpart
D, Sanctions,
Enforcement Actions &
Terminations, § 460.46.

In proceedings to impose
civil monetary finesfor
violations with respect to
enrollment, disenrollment,
excessive premiums,

misr epresentations, or

fals ficati ons of
information, an
administrative law judge
has the authority to issue
subpoenas requiring the
attendance o witnesses at
hearings and the production
of documents at or in
relation to hearings. 42
CFR § 460.46 (making
Socia Security Act

§ 1128A, 42 U.SC.

§ 1320a-7a(other than (&)
& (b) applicable); 42
U.S.C. § 1320a- 74a(j)
(incorpor ating by reference
Social Security Act
§205(d) & (e), 42 U.S.C.
§ 405(d) & (€)).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 CFR § 460.46
(making Social Security
Act § 1128A, 42 US.C.
§ 1320a-7a(other than
(@) & (b) applicable); 42
U.S.C. § 1320a- 7a(j)
(incorporating by
reference Social Seaurity
Act §205(d) & (e), 42
U.S.C. §405(d) & (€)).

Department of
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Social Security Act

88 1102, 1861, 1871, 42
U.S.C. 8§ 1302, 1395,
1395hh.

42 CFR Chapter 1V,
CMS, Subchapter G,
Standar ds &
Certification, Part 485,
Condi tions of

Partici pation: Specidized
Providers, Subpart B,
Condi tions of

Partid pation:

Compr ehensive
Outpatient Rehabilitation

In a hearing with respect to
an apped by an entity of a
determination by CMS,
denying or terminating the
provider’s partidpation in
the Medicare program as a
comprehensive outpatient
rehabilitation facility
(“CORF"), an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of aparty. 42 CFR
§ 485.74 (incorpor aing by
refaence42 CFR Part
498); 42 CFR § 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
13960.

A party must filea
written request for a
subpoena with the
administrative law judge
at lesst 5 daysprior to the
date s& for the hearing.
42 CFR § 485.74
(incorporating by
refeence42 CHR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR §485.74
(incorporating by
refaence42 CFR Part
498); 42 CFR § 498.58(a).




Facilities, § 485.74.
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Social Security Act
881102, 1138, 1871, 42
U.S.C. 88 1302, 1320b-8,
1395hh.

42 CFR, Chapter 1V,
CMS, Subchapter G,
Standards and
Certification, Part 486,
Conditions for Coverage
of Specialized Services
Furnished by Suppliers,
Subpart G, Conditions of
Coveaage: Organ
Proaurement
Organizations,

§ 486.316(b).

In a hearing with respect to
an appeal by an
organization of a
determination by CMS,
denying the organization’'s
application to be the
designated organ
procurement organization
(“OPQ”) for its service
area, an administrative law
judge may issue subpoenas
upon his awvn motion or at
the request of a party. 42
CFR § 486.316(b)
(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
1396q.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s¢ for the hearing.
42 CFR § 486.316(b)
(incorpor ating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 486.316(h)
(incorporating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
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Socia Security Act

§8 1102, 1138, 1871, 42
U.S.C. 88 1302, 1320b-8,
1395hh.

42 CFR, Chapter IV,
CMS, Subchapter G,
Standards and
Certification, Part 486,
Conditions for Coverage
of Specialized Services
Furnished by Suppliers,
Subpart G, Conditions of
Coveaage: Organ
Proaurement
Organizations,

§ 486.325(c).

In a hearing with respect to
an appeal by an organ
procurement organization
(“OPQO") of adetermination
by CMS, terminating an
agreement, an
administrative law judge
may issue subpoenas upon
his own matiion o at the
request of a party. 42 CFR
§ 486.325(¢) (incorporating
by refeence42 CFR Part
498); 42 CFR § 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
1396q.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s& for thehearing.
42 CFR § 486.325(c)
(incorporating by
refaence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 486.325(C)
(incorporating by
refaence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Servicest

Socia Security Act

88 1102, 1128, 1871, 42
U.S.C. §§ 1302, 1320a-7,
1395hh.

In a hearing with respect to
an appeal by an ingtitution
or agency of a
determination by CMS (1)
that it does not quali fy for

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the

The subpoena must be
reasonably necessary for
the full presentdion o the
case. 42 CFR § 488.24(c)
(incorpor ating by
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42 CFR, Chapter 1V,
CMS, Subchapter G,
Standards and
Certification, Part 488,
Survey, Certification &
Enforcement Procedures,
Subpart A, General
Provisions, 8§ 488.24(c).

participation or coverage
becauseit isnot in
compliance with the
conditions of participation
or conditi ons of coverage,
or (2) terminating a
provider's agreement for
that reason, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§ 488.24(¢) (incorporating
by refaence42 CFR Part
498); 42 CFR § 498.58(a).

Court. Social Security
Act § 1128, 42 U.S.C.

§ 13208a-7 (incorporating
by reference Sodal
Security Act 8§ 205, 42
U.S.C. § 405).

date s¢ for the hearing.
42 CFR 8§ 488.24(c)
(incorporating by
refaence42 CFR Part
498); 42 CFR

§ 498.58(b).

refeence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
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Counsd
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Social Security Act

§§ 1102, 1819, 1871,
1919, 42 U.S.C. 88 1303,
1395i-3, 1395hh, 1396r.

42 CFR, Chapter IV,
CMS, Subchapter G,
Standards and
Certification, Part 488,
Survey, Certification &
Enforcement Procedures,
Subpart E, Survey &
Certification of Long-
term Care Facil ities,
§488.330(e)(3).

In a hearing with respect to
an appeal by certain
providers (State-operated
fadlities, skilled nursing
facilities (SNFs) and dually
partidpating SNFs and
other facilities subjectto a
CMSvad idation survey or
CMSreview of a State's
findi ngs) of adenia of
participation or

certi ficati on of
noncompliance leadng to
an enforcement remedy
(includi ng termi nation of
the provider agreement, but
except State monitoring),
an administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§ 488.330(e)(3)

(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (¢)),
1396q.

A party must filea
written requestfor a
subpoena with the
administrative law judge
at least 5 dayspriorto the
date set for the hearing.
42 CFR § 488.330(e)(3)
(incorpor ating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(h).

The subpoena must be
reasonabl y necessary for
the full presentation of the
case. 42 CFR

§ 488.330(e)(3)

(incorpor ating by
reference42 CFR Part
498); 42 CFR § 498.58(a).

Department of

Social Security Act

In a hearing with respect to

In event of refusal to

A party must filea

The subpoena must be
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8§ 1102, 1819, 1871,
1919, 42 U.S.C. §§ 1302,
1395i-3, 1395hh, 1396r.

42 CFR, Chapter IV,
CMS, Subchapter G,
Standards and
Certification, Part 488,
Survey, Certification &
Enforcement Procedures,
Subpart E, Survey &
Certification of Long-
term Care Facil ities,
8488.330(e)(4).

a State'sdenial of
participation, termination
of provider agreement, or
certificati on of
noncompliance leadng to
an alternative remedy
(except State monitoring)
with respect toa non-State
operated Medicaid nursing
facility (FN) which has not
received a CMS validation
survey or aCMSreview of
the State’s findings, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of aparty. 42 CFR
§ 488.330(e)(4)

(incorpor ating by reference
42 CFR Part 431);
§431.153(g)(1) & (h)
(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
1396q.

written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date set for thehearing.
42 CFR § 488.330(e)(4)
(incorporating by
refeence42 CHR Part
431); 42 CFR
§431.153(g)(1) & (h)
(incorporating by
refaence42 CFR Part
498); 42 CFR

§ 498.58(b).

reasonabl y necessary for
the full presentaion of the
case. 42 CFR

§ 488.330(e)(4)

(incorpor ating by
refaence42 CRR Part
431); 42 CFR
§431.153(g)(1) & (h)
(incorporating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
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Social Security Act
88 1861, 1864, 1866,
1871, 42 U.S.C.

8§ 1395k, 1395aa,
1395ac, 1395hh.

42 CFR, Chapter IV,
CMS, Subchapter G,
Standards and
Certification, Part 489,
Provider Agreements &
Supplier Approval,
Subpart E, T ermi nation
of Agreament &
Reinstatement After
Termindion,

§ 489.53(d).

In a hearing with respect to
an apped of atermination
of aprovi der agreement by
CMS pursuant to 42 CFR
§ 489.53(a) or (b), an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
8§ 489.53(d) (incorporating
by refeence42 CFR Part
498); 42 CFR § 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

8§ 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
1396q.

A party must filea
written requestfor a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s& for thehearing.
42 CFR § 489.53(d)
(incorpor ating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentdion o the
case. 42 CFR §489.53(d)
(incorporating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).
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Clinical Laboratories
Improvement Act of
1988, PublicHealth
Service Act § 353, 42
U.S.C. § 263a; Soaal
Security Act 88 1846,
1861, 1902, 42 U.SC.
88 1395w-2, 1395x,
1396a.

42 CFR Chapter 1V,
CMS, Subchapter G,
Standar ds &
Certification, Part 493,
L aboratary
Requirements, Subpart
R, Enforcanent
Procedures,

8§ 493.1844(a)(2) & (b).

In a hearing with respect to
an appeal of alaboratary
dissatified with (a)
suspension, limitati on or
revocation of its CLIA

certi ficate by CMS for
noncompliance with CLIA
requirements, (b) denial of
aCLIA certificate, (c)
imposition of aternative
sanctions, or (d) denia or
cancellation of a
|aboratory' s approval to
receive Medicare payments
for sarvices an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§493.1844(a)(2) & (b)
(incorporating by reference
42 CFR Part 498, Subpat
D); 42 CFR § 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
13960.

A party must filea
written requestfor a
subpoena with the
administrative law judge
at least 5 daysprior to the
date set for thehearing.
42 CFR § 493.1844(8)(2)
(incorpor ating by
refeence42 CFR Part
498, Subpart D); 42 CFR
§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 493.1844(a)(2)
(incorporating by
refaence42 CFR Part
498, Subpart D); 42 CFR
§ 498.58(a).
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Clinical Laboratories
Improvement Act of
1988, Public Health
Service Act § 353, 42
U.S.C. § 263a; Sodal
Security Act 88 1846,
1861, 1902, 42 U.SC.
8§ 1395w-2, 1395x,
1396a.

42 CFR Chapter 1V,
CMS, Subchapter G,
Standards &
Certification, Part 493,

L aboratary
Requirements, Qubpart
R, Enforcanent
Procedures,
8493.1844(a)(2), (e)(1) &

In a hearing with respect to
an appea of aprospective
lab dissatisfied with a
reconsider ed or arevised
reconsider ed deter mination
regarding denial of a CLIA
certificate or of approval
for Medi care payment for
services, an administrative
law judge may issue
subpoenas upon his own
motion or a the request of
aparty. 42 CFR

§ 493.1844(a)(2), (e)(1) &
(e)(3) (incorporating by
reference 42 CFR Part 498,
Subpart D); 42 CFR

§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

8§ 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (€)),
1396q.

A party must filea
written request for a
subpoena with the
administrative law judge
at lesst 5 daysprior to the
date set for the hearing.
42 CFR § 493.1844(3)(2)
& (e)(3) (incorpor ating by
refeence42 CFR Part
498, Subpart D); 42 CFR
§ 498.58(h).

The subpoena must be
reasonabl y necessary for
the full presentaion of the
case. 42 CFR

§ 493.1844(a)(2) & (e)(3)
(incorporating by
refeence42 CFR Part
498, Subpart D); 42 CFR
8§ 498.58(a).
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Social Security Act

88 1128, 1128A, 1156,
1866, 1819, 1891, 42
U.S.C. 88 1320a-7 &
1320a-7a (bath

incor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
1320c-5, 1395cc, 1395i-
3, 1395bbb.

42 CFR Chapter 1V,
CMS, Subchapter G,
Standards and
Certification, Part 498,
Appeal Procedures for
Determinations that
Affed Participation in
the Medicare Program
and fa Determinations
that Affed the
Participation of ICFS'MR
and Cetain NFsin the
Medicaid Program,
Subpart D, Hearings,

§ 498.58(a), (b) & (d).

In holding a hearing with
respect to an appeal of a
determination that affeds
(1) participation inthe
Medicareprogram of a (a)
prospective provider, (b)
provider, () prospective
supplier, (d) supplier, (€)
physical therapist in
independent practice, (f)
chiropractor, (g)
nonparticipating hospital
that fur nishes emergency
services, or (h) suspended
or excluded prectitioner,
provider, or supplier, or (2)
participation of
Intermediate Care
Facilities for the Mentally
Retarded (ICFSMR) or
certain Nursing Facilities
(NFs) in the Medicaid
progr am, an administrative
law judge may isue
subpoenas upon his own
motion or a therequest of
apaty. 42 CFR

88 498.58(a), 498.5(a), (b),
(d), (e), (9)-(k).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Secaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
13964.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s& for the hearing.
42 CFR §498.58(h).

The reguest must i dentify
the wi tnesses or
documents to be produced
and specify thepertinent
facts that the party
expects to egablish by the
witnessesor documents
and why thosefacts cauld
not be established without
the use of a subpoena. 42
CFR § 498.58(d).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 498.58(a).
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Social Security Act

§ 1128A(j), 42 U.S.C.

§ 1320a-7a(j)

(incorpor ating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (€)).

42 CFR, Chapter V,
Office of the Inspector
General Health Care,

Inthe course of a

proceed ng by which a
party appeals an exclusion,
civil money pendty, and/or
assesgnent, an
administrative law judge
has the authority to issue
subpoenas requiring the
attendance o witnesses at
hearings and the production
of documents at or in

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 CFR
§1005.9(i)
(incorporating by
reference Social Seaurity
Act § 205(e), 42 U.S.C.
§ 405(€)).

A party seeking a
subpoena far the
appearance of awitness at
the hearing and/or the
production of documents
at or prior tothe hearing
must fileawritten motion
with the adminigtrative
law judge at | east 30 days
before the date fi xed for
the hearing. 42 CFR

A sulpoenafor the
appearance and testimany
of awitnessat a hearing
must be reasmably
necessary for the
presentation of the
moving party’s case. 42
CFR § 1005.9(a).




Depatment of Health &
Human Services,
Subchapter B, OIG
Authorities, Part 1005,
Appesals of Exclusions,
Civil Money Penal ties
and Assessments,

88 1005.4, 1005.9.

relation to hearings. 42
CFR § 1005.4.

§ 1005.9(a)-(d). The
written motion must
specify the evidence to be
produced and designate
the witnesses. 42 CFR

§ 1005.9(d).

The person to whom the
subpcenais direded may
filea motion toquash the
subpoena within 10 days
of servicethereof. 42
CFR § 1005.9(h).

Department of
Health and Human
Services

Offiee of the General
Counsd

Office of the Ingpector
General

Social Security Act

§ 1128A(j), 42 US.C.

§ 1320a-74(j)
(incorporating by
reference Social Seaurity
Act 8 205(d) & (e), 42
U.S.C. §405(d) & (€)).

42 CFR, Chapter V,
Office of Inspector
General —Headlth Care,
Depatment of Health &
Human Services,
Subchapter B, OIG
Authorities, Part 1006,
Investigational Inquiries,
88 1006.1, 1006.4(f),
1006.5.

With respect to an
investigation i nto false or
otherwise improper clai ms,
actionable under Sccial
Security Act 8§ 1128A, 42
U.SC. § 1320a-7a, the
Secretary, through the
Inspectar General, hasthe
authority to issue
subpoenas requiring the
attendance and tegimony
of witnesses and the
production of any evidence
that relates to any matter
under investigation or in
guestion. 42 CFR

§ 1006.1.

The Secretary is authorized

to delegate, and has
delegated, this autharity to
the Inspector General.

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Courtwherethe
subpoenaed person is
found, resides, or
transacts business. 42
U.S.C. § 1320a 7a(j)
(incorporating by
reference 42 U.S.C.

§ 405(g)); 42 CFR

88 1006.4(f), 1006.5.

Department of
Health and Human
Services

Office of the General

Program Fraud Civil
Remedies Act of 1986,
PL 99-509, §§ 6101-04,
31 U.S.C. 8§ 3801-3812.

If the Ingoectar General, as

the investigating official,
condudes that asubpoena
pursuant to 31 U.S.C.

8§ 3804(a) is warranted,
relating to an investigation

The subpoenaissued by
the Inspedor General
must identify the
authority pursuant to
which the subpcenais
issued, andidentify the

A party seeking the
attendance and tegimony
of an individual (and the

production of documents
by that witnes9 can




Counsd

Office of the Inspector
General

Departmental Appeals
Boad

45 CFR Subtitle A,
Depatment o Health &
Human Services,
Subchapter A, Gengal
Administration, Part 79,
Program Fraud Civil
Remedies, §879.4(a),
79.18(b)(5), 79.21,
79.23, 79.24.

into the submissi on of
fase, fictitious, or
fraudulent claimsor
written staements tothe
Depatment, it has the
authority to isuethe
subpoena. 45 CFR
§79.4(a).

In hearings with respect to
program fraud,
administrative law judges
can issue subpoenas for the
attendance o witnessesand
the production of
documentsat depostions
or a hearings. 45 CFR

records and documents
sought. 42 CFR
§79.4(a)(1).

At thehearing stage the
parties mug file mations
for discovey befare the
ALJ a leagt 15 days
before the hearing, which
includesa copy o the
reguested discovery and a
statement of the scope of
the proposed depositions.
45 CFR §79.21(c) & (d).
A party may, within 10
daysof savice, filean
opposition to the motion

request the ALJtoissue a
subpoena. 45 CFR
§79.23(a) & (b). The
motion mug be filed at
leagt 15 dayspriorto the
date s¢ for thehearing.
45 CFR § 79.23(c).

A party o the individud
to whom the subpoenais
directed may fileamotion
to quash the subpoena
within 10 days after
service. 45 CFR

§ 79.23(f).

The ALJ, pursuant to a

§ 79.18(b)(5). ;grr ‘:Z?g;’:g:é 3?;“2“5 motion for a protecti ve
' order, may make any
CFR § 79.21(d)(2)- order necessary to protect
aparty or person from
annoyance,
embarrassment,
oppression, or undue
burden or expense. 45
CFR § 79.24(b).
Department of
Housing and
Urban
Development
US Department of Interstate Land SalesFull | Empowers the Secretary to | Enforced by action in Privacy Act, 5 U.S.C. Discretion of

Housing and Urban
Development

Finance and Regulatory
Enforcement

Disclosure Act at 15
U.S.C. § 1714,
implemented at 24 CFR
part 3800

investigate for pur poses of
enforcing the Ad,
prescribing rules or
recommending legislation.
Secretary is authorized to
issue subpoenas for
testimony and documents
in connection with an

U.S. District Caurt.

85524, as applicable,
although; a 30-day
minimum time for
response is customary.

administering office.




investigdion.

US Department of Red Estae Sdtlement Same as above. Same as above. Same as above. Same as above.
Housing and Urban E“;Cce:d‘gz&gl/;d a 12
Development implemented at 24 CFR
part 3800
Finance and Regulatory
Enforcement
US Department of National Manufactured Same as above. Same as above Same as above. Same as above.
Housing and Urban Housing Construction
and Safety Standards
Development Act, 42 U.S.C. 85413,
implemented at 24 CFR
Finance and Regulatory part 3800
Enforcement
US Department of Inspector Genera Act of | Torequire the production Enforced by action in Notification isby service | Caselaw restrias the

Housing and Urban
Development

Office of Inspector
General

1978, 5 U.S.C. App. 3,
86

of all information,
documents, reports,
recards, accounts, pgoers
and other data and
documentary evidence
necessaryto the
performance of the
functions of the Inspector
General under the Act.

U.S. District Caurt.

of acopy o thesubpoena
onthe responding party,
and the privacy
protections include the
Privacy Act, supra, the
Right to Financial Privacy
Act, 12 U.S.C. §3401 et
seg., and the Electronic
Communi cations Privacy
Act, Pub. L. 99-508,
codified at various
sections of the Uni ted
States Code.

authority to issue
subpoenas to those issued
in furtherance of alawful
investigaion o the
inspector general, and
which are reasonably
relevant to theinquiry and
not overly broad or
burdensome.

US Department of
Housing and Urban
Development

The Fair Housing Ad,
Sec. 811(a). 42U.S.C.
3611(a) The Fair
Housing Act, Sec.
811(a). 42 U.S.C.
3611(a), i mplemented by
regulation at 24 CFR
103.215 and 180.545.

Authority for issuance of
subpoenas to same extent
asordered or served in aid
of acivil action inthe U.S.
District Court for the
district in which the
investigaion is taking
place.

Oder of the appropriate
U.S. District Caurt.

The provisonsof the
F.R.C.P. goply. The
protections of persons
subjed to subpcenas ae
set forth at Rule 45(c).

It has been the experience
of this dffice that the
Department of Justice
believesthat it cannot
enforce admini strative
subpoenasthat do not
contain the prescribed
language of Rule 45(c)
and (d). Thisdfice has
congstently required the




use of the language of
Rule45(c) and (d) in the
administrative subpcenas
that it reviews for legal
aufficiency.

US Department of 42 U.S.C. 3612(c) same as above same as above same as above same as above

Housing and Urban

Development

Department of 12 U.S.C. 84588 for use in connection with

Housing and Urban administrative proceedings

Developmentt related to enforcement of
housing goals

Department of 12 U.S.C. § 2617 In order toinvestigae any

Housing and Urban facts, conditions, practices,
or mattersthat may be

ge?r/e?la?;));nmt (The deemed necessary or
prope to aid in the
enfacement of the
provisions d the chapter in
which the authority is
granted, or to secure
informationto serveasa
basis far recanmending
further legidation
concerning real estate
settlement pradtices, the
Secretary is authorized to
subpoena the attendance
and testi mony of witnesses
and the production of
documents.

Department of the

Interior

US Department of Generdly: The statutary provisions In contract dsputes and None. The procedural

theInterior

Administrative procedure
Act, 5U.S.C. § 556(c)(2)

referenced abovegenerally
grant authority topresding

in Indian probate, surface
mining, and program

regulations include
general requirementsfor




Branch of General Legal
Services, Divison of
General Law

Office of Hearings and
Appeals

43 C.F.R. §4.26

Contract disputes:

Contract DisputesAct,
41 U.S.C. 8610

43 C.F.R. 84.120

Indian probate cases:

Act of Aug. 1, 1914, 25
U.S.C.§374

43 C.FR. § 4.230(b)

Native American Graves
Protection and
Repatriation cases:

25 U.S.C. 3007

32 C.F.R. 8229

Public land cases:

Act of Jan. 31, 1903, 43
U.S.C. §8§ 102-106

43 C.F.R. §§ 4.423,
4433, 4.452-4 &
4.472(a)

Surface mining cases:

Surface Mining Contr ol
and Reclamation Act, 30
U.S.C. 8§ 1211(c)(1),
1271 (c)

43 C.FR. § 4.1121(3)(2)

Program fraud cases:

Program Fraud Civil
RemediesAct, 31 U.S.C.
§ 3804

43 C.F.R. §§ 35.18(b)(5),

officersto issue aubpoenas
in connection with
administr ative proceedings,
in accordance with the
agency’s published
regulations. The
Department of the Interior
has published regulations
to govern proceedings
conducted before
administrative law judges
and boards of contract
appeals judges. These
regulations, also referenced
above, dexribe the
authority of the judges to

i ssue subpoenas to compél
the attendance of
witnesses, and to take and
cause depositionsto be
taken for the purpose of
taking testimony. Some
regulations al grant
subpoena authority to
requir e persons to produce
documents 43 C.F.R. 88
4,120, 35.18, 35.21.

fraud cases, the agency
can requed that the
Attorney Generd filea
petition in U.S. District
Court to enforce a
subpoenaisaued by the
presiding officer. In
public lands cases, the
wilful refusal to comply
with a subpoenamay be
punished as a
misdemeanor. (See
citations under paragraph
1 above).

requesting, issung, and
service of subpoenas.




35.21 & 35.23

US Department of
the Interior

Division of Land and
Water and Divis on of
Parks and Wildlife
U.S. Depatment o the
Interior

Office of the Solici tor

Compr ehensive
Environmental Response,
Compensation and
Liability Act (CERCLA)
section 104(e), Pub. L.
No. 96-510, Dec. 11,
1980, 94 Stat 2767, and
amendatory acts,
codified at 42 U.S.C.
9604(€)(5) (“Infor mati on
gathering and access,
compliance orders”).

Executive Order 12580,
52 Fed. Reg. 2923 (Jan.
23, 1987), Sec. 2())(2)
(delegating CERCLA
section 104(e)(5)(A)
compliance order
authority to the Seaetary
of the Interior, to be
exercised with the
conaurrence of the
Attorney General, with
respect to hazardous
substance releases where
ether therdleaseison or
the sde saurce of the
release is fram any
facility or vessel under
thejuri i cti on, custody,
or cantrol o the
Depatment o the
Interior; and Sec. 2(j)(2)
(subject to (j)(1),
delegating CERCLA
section 104(e) authority
to the Seaetary of the
Interior with resped to
the same releases
described in (j)(1)).

Authority to issue an order
directing compliancewith
a CERCLA section 104(e)
request for i nfformation
concerning the
identification, nature and
quantity of certain
materials, the nature or
extent of arelease or
threatened rd ease of a
hazardous substance, or
information relating to the
ability of a personto pay or
to perform a cleanup.

The Secretary may ask
the Attorney General to
commence acivil action
to compel compliance
with arequest or order
issued under CERCLA
section 104(e)(5)(A).

The order may be issued
afte such notice and
opportunity for
consultation asis
reasonably appropriate
under the ciraumstances
CERCLA section
104(e)(5)(A).

The Secretary is
authorizedto issueordes
"only if thereisa
reasonable basis to
believe that there may be
arel ease or threat of
release of a hazardous
substance or pollutant or
contaminant” from a
facility. CERCLA section
104(e)(1), 42 US.C.
section 9604(e)(1). In
addition, the authority
under sedion 104(€) may
be exerdsed only for the
purposes of determining
the need for response, or
choosing o taking any
response acti on under
CERCLA, or otherwise
enfarcing the provisons
of CERCLA. Id




Through Executi ve Order
12580, supra, Sec. 1(c),
and 40 C.F.R. 300.600,
the President has
designated the Secretary
of the Interior asa
Federd trustee for
natural resources,
pursuant to CERCLA
sec. 107(f)(2)(A), 42
U.S.C. 9607(f)(2)(A).

US Department of
the Interior

Bureau of Indian Affairs -
through SOL-DIA

Courts of Indi an Offenses

Civil procedure: 25
C.F.R. §11.503

Further, thereare
regulations which
mandate compul ory
production of
documents/i nformation
to the BIA, though they
are not technically
subpoenas.

Under the Indian Trader
License Satute
regulations:

25 C.F.R. §140.22 -
Inspection of traders
prices - traders shall on
reguest submit business
information as r equested

The Caurt shall fdlowthe
Federal Rules of Civil
Procedure in civil cases -
except where such
procedures ar e superseded
by Court of Indian
Offenses ordersor
inconsistent rules o tribal
procedure.

The Federal Rules of Civil
Proceduredefine subpoena
authorityin Rule 45, A
subpoena will serve asa
command to produce
evidenceor to permit
inspection or to command
an appear ance, and may be
issuedjointly or separate
A subpoena to command
attendance shall issue from
the court far the district in
which the hearing or trial is
totakeplace. Smilarly,
one command ng
production of evidence
shall issuefrom the court

Failure to comply may
be deemed to be
contempt o thecourt
fromwhich the subpoena
issued.

Compliancewith the
Federal Rules of Civil
Procedure - Rule 45

Compliancewith the
Federa Rules of Civil
Procedure - Rule 45.




for the distrid where
production or inspection is
to occur.

US Department of the
I nterior

Officeof the Sdicitor,
Division of Minga
Resources, (far Minerals
Management Service)

Royaty Simplifi cation
and Fairness Act
(RSFA), Pub. L. 104-185
(1996) (as corrected by
Pub. L. 104-200), 30
U.S.C. § 1724(d).

RSFA Section
1724(d)(2)(B), gives the
DOI the power to issue
administrative subpoenas
for alesee of Federal oil
and gas | eases “to produce
records necessary to
determine the proper
reporting and payment of
an obligation duethe
Secretary "

No edficenfacement
authority. However,
RSFA amends the
Federal Ol and Gas
Management Act
(FOGRMA), and
FOGRMA provides
enforeement authority as
follows:

(b) In caseof refusal to
obey a subpoena served
upon any person under
this section, the district
court of the United States
for any district in which
such person is found, re-
sides, or transacts
business, upon
application by the
Attarney Geneal at the
request of the Seaetary
and after notice to such
person, shall have
jurisdidtion to issue an
order requiring such
persan to appear and
givetestimony before the
Secretary or toappear
and produce documents
before the Secretary.

Any failure to obey such
order of the court may be
punished by such court
as cantempt thereof and
subject toa penalty of up
to $10,000 aday. 30
U.SC. §1717. To date,
we have not litigated

Section 1724(d)(2)(B)(ii)
providesthat a subpoena
may only be issued

[Alfter theSearetaryor a
delegated Sate hasin
writing requested the
recor ds from the | essee or
its designee related to the
obligation which is the
subjed of the stbpoena
and has determined that--

(I the lessee or its
designee has failed to
respand within a
reasonable period of time
to theSeaetarys o the
applicable delegated
Stat€'s wri tten request for
such records necessary for
an audit, investigation or
other inquiry made in
accadancewith the
Secretary's or such
delegated State's
responsibilities under this
Act; or

(I the lessee or its
designeehas in writing
deni ed the Secretary's or
the appl icable delegated
State's written request to
produce such records in
the lesseés or its
designee's possession or
control necessay far an

Only applies to Federal
Qil and Gas leases.

Section 1724(d)(2)(B)(i)
states only thefdlowing
entiti es may issue a
subpoena: (1) an Asdstant
Secretary; (2) an Acting
Assistant Searetary who is
aschedule C employee
(as defi ned by section
213.3301 of title 5, Code
of Federal Regulations);
(3) theDiredor ar Acting
Director of the respecti ve
bureau or agency; or (4) if
a State has been delegated
authority pursuant to
section 205, the hi ghest
Stateoffidal having
ultimate authority over
the collection of royalties
from Fedeal leases within
the State theState The
authority may not be
delegated to any other
persm.

Section 1724(d)(2)(B)(ii)
providesthat a subpoena
may only be issued during
the 7 year limitations
period provided under
Section 1724(b).




whether FOGRMA
Section 1717 provides
subpoena enforcament
authority for RSFA
Section 1724(d).

audit, investigation or
other inquiry made in
accardancewith the
Secretary's or such
delegated State's
responsibilities under this
Act; or

(111) the lesxee or its
designeehas
unreasonably delayed in
producing records
necessary for an audit,
investigation or other
inquiry madein
accadancewith the
Secretary's or the
applicable delegated
State's responsibilities
under this Ad after the
Secretary's or delegated
State's written request.

Section 1724(d)(2)(C)
providesthat the
Secretary or the
applicable ddegated State
must givethe lessee a
reasonabl e periad of time
after awritten request to
provide records prior to
the issuance of any
subpcena.

US Department of
theInterior

Officeof the Sdicitor,
Division of Mineal
Resources, (far Minerals

Federal Gl and Gas
Management Act
(FOGRMA), Pub. L. No.
97-451, and 30U.S.C. §
1717.

FOGRMA section 107, 30
U.SC. § 1717, givesthe
DOl various canpul ory
authoritiesin connection
with its audt and
enfarcement
respansihilities, induding

FOGRMA section 107,
30U.SC. §1717,ds0
providesenfacement
authority as follows:

(b) In caseof refusal to
obey a subpoena served

None.

Only appliesto Indian Oil
and Gas leases.




Management Service)

the power to issue
administrative subpoenas.
Section 107 providesin
pertinent part:

(8) Incarrying out his
duties unde this Act the
Searetary may conduct any
investigation or other
inquiry necessary and
appropriateand may
conduct, after notice, any
hearing or audt, negessary
and approprige tocarrying
out his duties under this
Act. In connection with
any such hearings, inquiry,
investigaion, or audt, the
Secretary is al so authori zed
wherereasmably necessary

(3) torequire by subpena
the attendance and
testimony of witnesses and
the production of all books,
papers, praduction and
financial records,
doauments matter, and
materials, s the Secretary
may requed;

upon any person under
this section, the district
court of the United States
for any district in which
such person isfound, re-
sides, or transacts
business, upon
application by the
Attarney Geneal at the
request of the Seaetary
and after notice to such
person, shall have
jurisdicdion to issue an
order requiring such
persan to appear and
givetestimony before the
Secretary or toappear
and produce documents
before the Secretary.

Any failure to obey such
order of the court may be
punished by such court
as cantempt thereof and
subject toa penalty of up
t0 $10,000 aday.

US Department of
the Interior

Office of the Inspector
General

Department of the Interior

Inspector Genera Act of
1978, Public Law No.
95-452, 5 U.S.C. App. 3
[Thisisthe same
authority exercised by
othe Inspectors
Generd]. Specfically,
|.G. subpoena authority
stems from 5U.S.C.
App. 3 §6(a)(4).

Administrative subpcena
authority is generally
recognized as limited to
subpoena duces tecum.
The statutory language
provides as follows:

Each Inspedor General . . .
isauthorized . . . torequire
by subpoena the produdion

In the event of refusal to
obey, a court order may
be obtained through
petition to enforce filed
in the appropriate U.S.
district court.

Nonespecific tothe
Inspector General Act;
stat utory natification
requirements ar e followed
for Inspector General
subpoenas i ssued pursuant
to the Right to Financial
Privacy Act of 1978, 12

U.S.C. 88 3413 & 3421.

The Office of the
Inspecta General has
established within the
officevarious pdicies and
procedures regarding
subpoena request and
issuance




The D epartment of
Justice autharity to
prosecute subpoena
enforcement acti ons on
behalf of thel Gs stems
from DOJ scharter to
conduct litigation in
which the U.S. is
interested. That
authority appears
generaly in 28 U.S.C.
Ch. 31 and particularly at
28 U.S.C. 8§ 516-519.

of all information,
documents, reports,
answers, records, accounts,
papers, and

othe data and
documentary evidence
necessaryin the
performance of the
functions assgned by this
Act, which subpoena, in
the case of contumacy or
refusal to obey,

shal | be enfor ceable by
order of any appropriate
United Statesdistrict court:

Provided, That procedures
other than subpoenas shall
be used by the Inspector
General to oltain
documents and infor mati on
from Federal agendes.

US Department of
theInterior

Officeof the Sdicitor,
Division of Mineal
Resources

Surface Mining Contr ol
and Reclamation Act of
1977 (SMCRA), Pub. L.
No, 95-87, 30 U.S.C.
§81211(c)(1), 1264(e).

30 C.F.R. §8764.17,
769.17, 775.11(b)(3)(i),
and 800.40(g)

43CFR. 88
4.1121(3)(2),
4.1121(8)(3).

SMCRgives bah the
Secretary, acting through
OSM, 30 U.S.C.
§81211(c)(1), and
regulatory authorities, 30
U.SC § 1264(e), the power
to issue ubpoenas, to
compel the attendance of
witnesses and the
production of written or
printed material. The
Secretary’s regulation at 43
C.F.R. 8§ 4.1121(a)(2)
authorizes ALJs to issue
administrative subpcenas
for hearings. The
Secretary’ s regulation at
4.1121(a)(3) gives AL Js

The agency has taken the
position that all
subpoenas (investigative,
hearing, and deposi tion
subpcenas) qualify as
“ordersof the Secretary.”
Pursuant to30 U.S.C. §
1271(c), the Secretary is
authorized “ to request
the Attorney General to
ingitute acivil action for
relief..whenever [a]
permittee or hisagent
(A) fails or refuses to
comply with any order
issued by the Searetary
under this Ad... or (E)
refusesto furnish any

SMCRA contains no
notification requrements
for subpoenas. However,
notification isgiven via
personal service of the
subpoena consistent with
Rule 4 o the Federal
Rulesof Civil Procedure.
Discovery proceedings
before the Office of
Hearings and Appeals
(“OHA™) are cover ed by
the Secretary’s

regul ations at 43 C.F.R.
84.1130 through 4.1141.
It isour understanding
that documents or
testimony subpoenaed are

The standards qualifies
and procedures for
investigative subpoenas
are controlled by an OSM
directive dated October
19, 1993 entitled
“Subpoenas to Compel
the Attendance of
Witnesses, the Producti on
of Written or Printed
Material, or Both.”

The standards qualifies
and procedures for
hearing subpoenas are
controlled by the ALJ
pursuant to 43 C.F.R. §8
4.1121(a)(2) and
4.1121(a)(3).




authority to “issue
appropriateorders relaing
to discovery.” The
Secretary is authorized
under 30 U.S.C. §
1211(c)(2) to “make those
investigaionsand
inspections necessary to
ensure compliancewith
thisAct.” Itisthis power
that authorizes the

useli ssuan ce of
investigative subpoenas.

infarmation or report
requested by the
Secretary in furtherance
of thisAct, or (F) refuses
to pemit access to, and
copying of, such records
as the Seaetary
determinesnecessry....”
The agency has further
taken the pasition that
the “any other
appropriateorde”
language of Section
1271(c) is broad enough
to authori ze enforcement
of sulpoenas to peple
other than per mittees or
their agents. However,
to aur knowledge no
court has ruled on this
issue.

public records, except
where SMCRA provides
for confidenti ality (such
as “trade scre and
pricing informati on
covered at 30C.F.R. §
870.16(c), which
referencesprotection to
the extent authorized by
the Privacy Act andthe
Freedom of Infor mati on
Act (5US.C. §
552(a),(b)).

US Department of
thelInterior

Office of the Solici tor

Compr ehensive
Environmental Response,
Compensation and
Liability Act (CERCLA)
section 122(e)(3)(B), 42
U.S.C. section
9622(e)(3)(B)(“ Colledio
n of Information”).
Executive Order 12580,
52 Fed. Reg. 2923 (Jan.
23, 1987), section 4(b)
(delegating CERCLA
section 122 authority to
the Secretary o the
Interior with resped to
releases or threatened
releases e facilities not
on the Nationa Priorities
List (NPL) where the
release is an or the sole
source of the releaseis

Authori ty to collect

infor mati on necessary or
appropriateto prepare non-
binding preliminary
alocations o responsikility
in CERLA actions, or for
otherwise implementing
section 122 of CERCLA

(“ Settlements”). Authority
to requir e the attendance
and testi mony of witnesses
and the production of
reports, papers, documents,
answers toquegions and
other infarmation that
Interior deems necessary.
Section 122(e)(3)(B).

Section 122(e)(3)(B)
providesthat “in the
event of contumacy or
failure or refusal of any
person to obey any such
subpoena,” any district
court in which venue is
proper shall have
juridiction toorde any
such person to comply
with such subpoena.

Section 122 provides
generally for notice to
responsible parties of
their potential liability
under CERCLA.

Section 122(e)(3)(A)
requires thedevel oppment
of guidelines for
prepaing nonkinding
preliminary a locati ons of
respansibility. The
President may provide a
nonbinding prdiminary
alocations of

responsibil ity, after
completion of the
remedial
investigation/feasibility
study, “when it woud
expedite sttlements
under this section and
remedial action.” Section
122(8(3)(A). The non-
binding allocation shall
not beadmissible as
evidence in any




from any facility under
the jurisdiction, custody
or cantrol d the
Depatment o the
Interior). The authority
may be exercised only
with the concurr ence of
the Attorney General.

proceed ng, and no caurt
shall have jurisdiction to
review the nonbinding
alocation of
responsibility. Section
122(e)(3)(C). Interior can
only execise this
authority with the
conaurrence of the
Attorney General.
Executive Order 12580,
section 4(b).

Department of the
Interiort

16 U.S.C. § 470ff

Archaeologi cal resources
protection

Department of the
Interiort

43 U.S.C. §1619

Alaska native claims
settlement

Department of the
Interiort

25 U.S.C. § 3007

Native Americans Graves
Protection and Repatriati on

Department of the
Interiort

30U.S.C. §1735

Upon written request of
any State, the Secretary is
authorized to delgyate
authority to any State with
respect toall Federal land
within the State.

Department of
Energy &
Department of the
Interiort

42 U.S.C. §6381

Energy database and
ener gy infor mati on

Department of
L abor

Department of
L abor

Employee Reirement
Income Security Act, P.
L. 93-406, 29 U.S.C.
1134(c)

“For the purposes o any
investigation provided for
in thistitle, the provisons
of 889 and 10 (rdating to
the attendance of witnesses

If a subpoena needs
enforcemant, itis
referred to the Offi ce of
the Solicitor who then
takes the appropriate

29 CFR Parts 70-71
(general DOL regulations
governing privacy and
discl osure of i nformation
or material s)

The Secretary may not
subpoena the books and
records of any employee
benefit plan more than
oncein al12-month period




and the production of
bodks, records, and
documents) of the Federal

Trade Commission Act (15

U.S.C. 49, 50) ar e hereby
made applicable (without
regard to any limitation in
such sectionsrespecting
persons, partnerships,

banks, or common carriers)

to the jurisdiction, powers,
and duties d the Searetary
or any officers designated
by him.”

stepsto file an action in
the appr opriate Uni ted
States District Court.
Gengally, the
Department simply seeks
to compd the respondent
to appear for the
deposition or comply
with the request for
documents contained in
the adminigtr ative
subpoena.

In mog cases, the
subpoenas will damand
production of documents
within thirty days. In
somecircumstances the
time period is shorter or
longer, e.g., statute of
limitations considerations,
the respondent is
represented by an
attorney who agrees to
take service, and setsa
particul ar date for
compliance. PWBA does
not “notify targets’ or
potential defendantsthat
administrative subpoenas
have been served on
others.

PWBA abidesby the
requirements set forth
under the Right to
Financial Privacy Act
where appropriate, (eg.,
not i nvolvi ng the assets of
an employee benefit
plan—an entity not
covered by the RFPA)
and by any other privacy
or confidentiality
requirementsthat may

aoply.

unless the Secretary has
reason to bdieve that a
violation of ERISA may
exist. (29 U.S.C.
1134(b).)

The Secretary of Labor
has delegated the
authority to issue
subpoenas to the A ssistant
Secretary of Penson and
Welfare Benefits. The
Assistant Secretary hasre-
delegated this autharity to
the Director of
Enforcement and tothe
Regonal Diredorsof the
Penson and Welfare
Benefits Administration
(PWBA).

PWBA Regional
Diredorsexecuteand
issue administr ative
subpoenas. They may
also re-delegatethat
authority to other regional
office personnel.

The Office of the Solici tor
of Labor reviews all
subpoenas, except for
accommodeati on
subpoenas. All
subpoenas, induding
accommodeati on
subpoenas, must be
approved by Officeof the
Solicitor, if omeone
other than a Regional
Director or Associate




Regonal Diredor sgns
them. Attorneyswith the
Office of the Solicitor
either conduct depaositions
that arenoticed pursuant
to a subpoena ad
testificandum o assist the
investigatorsin doing so.

Chapter 33 of the PWBA
Enforcement Manual sds
forth detailed procedur es
and ingtructions for
issuing subpoenas
(http://www.dol.gov/dol/p
whba/public/programs/oem
anual/chap33.htm).

Department of
L abor

Fair Labor Standards Act
(FLSA), [June 25, 1938,
ch. 676, Sec. 9, 52 Stat.
1065; 1946 Reorg. Plan
No. 2, Sec. 1(b), eff. July
16, 1946, 11 F.R. 7873,
60 Stat. 1095], 29 U.S.C.
209

“Far the purpose of any
hearing or investigation
provided for in this
chapter, the provis ons of
sections 49 and 50 of title
15 (rdating to the
attendance o witnessesand
the production of books,
papers, and documents),
are made applicale tothe
juridiction, powers, and
duties of the Administrator,
the Secretary o Labor, and
the industry committees.”
29 U.S.C. 209

“The Administrator or his
designat ed representatives
may investigate and gather
data regar ding the wages,
hours and cther conditions
and practices of
employment in any
industry subject tothis

“Andin case of

disobedi enceto a
subpoena the

[Seaetary Administrator/
Committees] may invoke
the aid of any court of
the United Statesin
requiring the attendance
and testi mony of
witnesses and the
production of
documentary evidence.
Any of the district courts
.. may, in case of
contumacy or refusal to
obey a subpoena ... issue
an order requiring such
person, partner ship, or
corporation to appear
before the

[Seaetary Administrator/
Committees], a to
produce documentary
evidence ..., or to give
evidence touchingthe

CFR Parts70-71 (genera
DOL regulations
governing privacy and
discl osure of i nfformation
or material s)

Other privacy/notification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medica Privacy
regulations, may apply in
some cases.

DOL Employment
Standards
Administration’s Wage
and Hour Divison's Field
Operations Handbook,
Section 86b




chapte, and may enter and
inspect such placesand
such records (and make
such transariptions
thereof), question such
employees, and investigate
such facts, conditions,
practices or matters as he
may deem necessary or
appropriateto deermine
whether any person has
violated any provis on of
this chapter, a which may
ad in the enforcement of
the provisions of this
chapter.” (29 U.S.C. 211)

matter in question; and
any failure to obey such
order of the court may be
punished by such court
as a contempt thered..”
15U.S.C. 49,
incorporated into 29
U.S.C. 209.29

Department of
L abor

Family Medical Leave
Act, P. L. 103-3, 29
U.S.C. 2616

“For the purposes o any
investigation provided for
in this section, the
Secretary shall have the
subpoena authority
provided for under section
209 of thistitle” [Section
209 refersto the Fair Labor
Standards Act, di scussed
above.]

Employe's are required to
keep catain records and to
disdose tham to the
Secretary upon her request.
29 C.F.R. 825.500

“Andin case of
disobedi ence to a
subpoena the
[Seaetary/ Administrator/
Committees] may invoke
the aid of any court of
the United Statesin
requiring the attendance
and testi mony of
witnesses and the
production of
documentary evidence.
Any of the district courts
.. may, in case of
contumacy or refusal to
obey a subpoena ... issue
an order requiring such
person, partner ship, or
corporation to appear
before the
[Seaetary/ Administrator/
Committees], a to
produce documentary
evidence..., orto give
evidence touchingthe
matter in question; and

29 CFR Parts 70-71
(general DOL regulations
governing privacy and
discl osure of i nformation
or material s)

Other privacy/natification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medical Privacy
regulations, may apply in
sSome cases.




any failure to obey such
order of the court may be
punished by such court
as a contempt thered..”
15U.S.C. 49,
incorporated into 29
U.S.C. 209.

Department of
Labor

Federa Employees
Compensation Act,

ch. 458, 39 Stat. 742

(1916), 5 U.S.C. 8126,
20 CFR 10.619 .

“The Seaetary of Labor, on
any matter within his
jurisdiction under this
subchapter, may -

(2) issue subpoenas for and
compel the attendance of
witnesses

within a radius of 100
miles...(4) require the
production of books, papers,
documents, and

other evidence. “

5 U.S.C. 8125 states that
if aperson "disobeys or
resists alawful order or
process in proceedings
under this subchapter
before the Secretary of
Labor" the Secretary or
his represent ative must
“catifythe factsto the
district court having
jurisdiction in the place
wherehe issitting. The
court must, in a summary
manner, hear evidence as
to the acts complai ned of
and if the evidence
warrants, punish the
individual in the same
manner and to the same
extent as for a contempt
committed beforethe
cout or commit the
individual an the same
condtions as if the
forbidden act had
occurred with reference
to theprocessof or in the
presenceof thecourt.”

29 CFR Parts 70-71
(general DOL regulations
governing privacy and
disdoaure of information
or material s)

20 CFR 10.10

Other privacy/noti ficati on
requirements, includngthe
Right to Fnancid Privacy
Act, Trade Secrets Act, or
HHS Medical Privacy
regulations, may apply in
some cases.

Federal (FECA)
Procedure Manual, Part 2
-- Claims, Hearings and
Review of the record
Chapters 2-1601-6(f) & 2-
1608-8(€) (January 1999)
(copy

atached) .[http: /mww.nfo
web.com/agi-binfom_isap
i.dll Tlientl D=14985&inf
obase=dol-14&softpage=r
e ManView]

Department of
L abor

Fedeal Mine Safety and
Hesalth Act of 1977, P. L.
95-164, 30U.S.C. §

813(b) , 30 CFR 844.26

“For the purpose of making
any invedigation of any
accident or other
occurrence rdating to

hed th or safety in acod or
other mine, the Secretary

“In case of contumacyin
refusa to obey a
subpoena served upon
any person under this
sedion, the distric court
of the United States for

No overriding standards
or procedures Specific
procedures ar e sometimes
developed for purposes of
specific hearings.




may, after notice, hdd
public hearings, and may
sign and issue subpoenas
for the attendance and
testimony of witnesses and
the production or relevant
pape's, books, and
documents, and administer
oaths.”

Fedeal caurts have long
recognizedthat the
subpoena power of the
Secretary under this and
the predecessor Federal
Coa Mine Health and
Safety Act of 1969 (P. L.
91-173) islimited topublic
hearing settings United
Satesv. Blue Diamond
Coal Co. 667 F2d 510, 519
(6" Cir. 1981); UMWA v.
Martin, 785 F. Supp.
1025,1027 footnote 1
(DDC. 1992). Thus, it is
clea bath from the
wording of thestatute and
the court interpreations
that the subpoena power of
the Mine Act islimited to
investigatory public

heari ngs being conducted
by the Secreary.

any district in which
such person isfound or
resides or transacts
business, upon
application by the United
States and after notice to
such person, shall have
jurisdidion to issue an
order requiring such
persm to appear and
givetestimony before the
Secretary to appear and
produce documents
before the Secretary or
both, any failure to obey
such order of the court
may be punished by such
court as a contempt
thereof.” (30 U.S.C. 813)
29 CFR Parts 70-71
(general DOL regulations
governing privacy and
discl osure of i nformation
or material s)

Other

privacy/noti ficati on
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medical Privacy
regulations, may apply in
Some Cases.




Department of
Labor

Ingpector Generd Act of
1978, P. L. 95-452, 5
U.SC. App. 3, section 6

The Act gives the | nspector
General authority to
subpoena documents,
reports, answers, records,
accounts, papers and other
data and doacumentay
evidence necessary to cary
out its functi ons. It does
not provide tesimonial
subpoena authori ty.
Additionally it provides
that procedures ather than
subpoenas be usedto
obtain information and
documents from Federal
agencies.

Enfarcement is by the
Attarney Geneal, at the
request of the Inspector
General, in US Didtrict
Court. No specific
sanctions.

No noti ficati on
requirementsin the IG
Act.

The Right to Financial
Privacy Act and certain
Medical Privacy
provisions may apply to
Inspecta General
subpoenas. These contain
notification provisions.

Only the Inspector
General or the Deputy
Inspectar General at the
Department of Labor have
authority to issue
subpcenas. OIG has
internal procedures
relating to issuance of
subpoenas; these are
currently undergoing
revis on and are not
available OIG has no
regulations or publi shed
procedures.

Department of L abor Management “Far the purpose of any Enfarcement is by the 29 CFR Parts 70-71 Employment Standards
L abor Reportingand Disclosure | investigation provided for Attarney General, at the | (geneal DOL regulations | Administration/Office of
Act, P. L. 86-257, 29 in this chapter, the request of the Secretary governing privacy and Labor Management
U.S.C. 521(b). provisions of sections 49 of Labor, in US District discl osure of information Standards Operation
and 50 o tile 15(relaing | Court. 29 U.S.C. 521, or materia s) Manual, Chapter 39 [copy
to the attendance of incorporating 15 U.S.C. attached]
wnnessgs and the 49 Other privacy/notification
production of books, requirements, induding
papers, and dqcuments), the Right toFinancial
are made applicalde tothe Privacy Act, Trade
jurigdiction, powers, and Secrets Act ,or HHS
duti es of the Secretary or Medical Pri'vacy
ay officer s designated by regulations, may apply in
him. Some Ccases.
Department of Longshore and Harbor “The deputy commi ssioner | Sedion Z7(b) of the 29 CFR Parts 70-71 District Director: The
L abor Worker s Compensation or Board shall have power Longshore Act, 33 (genega DOL regulations | Longshore and Harbor

Act, ch. 509, 44 Stat.

to preserve and enforce

U.S.C. § 927(h), sets

governing privacy and

Workers Compensation




1424 (1927), 33 U.S.C.
927(a)

Coverage o the LHWCA
has been extended under
other fedaal statutes to
cover other injured
employees including:
certain persons empl oyed
at military, air and naval
bases outside the United
States purauant tothe
DefenseBaseAct, ch.
357 55 Stat. 622 (1941),
42 U.S.C. 81651 et seq.;
civilian employees of
military exchanges under
the Nonap propriated
Fund Instrumentaliti es
Act ch. 444, 66 Stat. 139
(1952),5U.S.C. §8171
and; employees working
on the Outer Continental
Shelf pursuant tothe
Outer Continental Shelf
Lands Act. ch. 345, 67
Stat. 462 (1953), 43
U.S.C. 81331 et sq.
We are not treating these
as separate statutes for
purposes of this study.
The Black Lung Benefits
Act also incor porates
certain LHWCA
provisions and is
discussal separately
above.

order during any such
proceedings; to issue
subpoenas for, to
administer oaths to, and to
compel the attendanceand
testi mony of witnesses, or
the production of books,
papers, documents, and
othe evidence, or the
taking of depacsitions
before any designated
individual compeent to
administer oaths; to
examine witnesses; and to
do all things confamable
to law which may be
necessary to enable him
[effedtively] to discharge
the dutiesof his dfice.”?

Prior to 1972, hearing
authority wasveged in the
Deputy Commissioner. In
1972, the LHWCA was
amended to provide for the
transfer of the hearing
authority from the Deputy
Commissioner to the Office
of AdministrativeLaw
Judges. Pub. L. No. 92-
576, 86 Stat. 1251(1972),
33U.S.C. §919(d). As
such, an administrative law
judge has dl the powers
and duti es provi ded to a

“ deputy commi ssioner”
under sedion 27 of the Ad.
SeePerooatsv. Maine
Terminal Corp., 15 BRBS
151, 153-154 (1982). This
necessarily includes the
authority, under section

forth the enforcement
mechanismsand
sanctions avai lable for
those individuals who
fail to comply with a
subpoena. Section 27 (b)
directs the "deputy
commissioner" and the
Board to certify thefacts
to thedistrict court
havingjurigiction in the
placeheissitting. The
district court will "in a
summary manne hear
evidenceas to the acts
complained of and if the
evidence so warrants,
punish such person in the
samemanner andto the
sameextent as for a
contempt committed
before the court, or
commit such person
upon the same canditions
as if doing of the
forbidden act had
occurred with reference
to theprocessof or in the
presence of the caurt.”
33U.S.C §927(b).

The ALJregulations also
provide for sanctions for
individuals who do not
comply with subpoenas.
29 C.F.R. 88 18.6(d)(2),
18.24(d). Under § 18.1
of the regulations,
howeve, “tothe extent
that these rul es may be
inconsistent with arule
of special application as

discl osure of i nfformation
or material s)

Other privacy/notification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medical Privacy
regulations, may apply in
some cases.

No specifi ¢ noti ficati on
procedures for di strict
director [deputy
commissioner] subpoenas.

For ALJ subpoenas. If a
party's wri tten appl icati on
for a subpoenais
submitted threewarking
days or lessbefore the
hearing to which it
relates, a subpoena shall
issue at the discretion of
the Chief Administrative
Law Judge or presidng
administrative law judge,
as appropriate. A motion
to quash or limit the
subpoena must be filed
within ten days of receipt
of a subpoena but no later
than the date of the
hearing. The person
againg whom the
subpcenais direded may
fileamotion to quash or
[imit the subpoena,
setting farth the reasons
why the subpoena shoud

Act Procedure Manual,
Part 3—CaseEvaluation,
Procedures for reporting
Fraud and Abuse Chapter
3-700(5)(e)(3); Part 4--
CaseAdjudication,
Authority of the District
Director Chapter 4-
400(11); Part 5--Medical,
Policy on medical fees5-
500(4)(c)(2).
[http://www2.dol .gov/dol/
esa/public/regs/complianc
e/owcp/l somO1.pdf]

OALJ: 29 CFR 18.24
(gengal ALJ subpoena
regulations)

OALJ subpoena gui dance:
OALJ subpoena gui dance:
http://www.qalj.dol.gov/s
ubpoenas.htm

Board: 29 C.F.R. §
802.103Fr equency of Use:

District Director: DOL’s
Employment Standards
Admi nistration/ Office of
Worker s Compensation
Programs/Branch of
Hearings and Review
does not maintain
statistics on subpoena
requestsor denials.

The Office of
Administrative Law
Judges estimates that
7065 subpoenas are issued
inatypical year.




27(a), toissue ubpoeas.
Inlight of this transfer of
authority, the Benefits
Review Board, which
handles appeals of Black
Lung and Longshore cases,
has hel d that the district
diredorsdo na havethe
powe to issue subpoenas.
Mainev. Brady Hamil ton
Stevedore Co., 18 BRBS
129 (1986). The Board so
ruled, reasoning that the
Deputy Commissioner’s
subpoena power, under
section 27(a), wasan
adjunct of the Deputy
Commissianer’ shearing
authority. Thus, the Board
condudead that when the
hearing authority was
transferred to the Offi ce of
Administrative Law
Judges so necessarily was
the subpoena power. 1d.

(The Board did
nevathelesshdd in Mane
that a party may avail itself
of discovery while the case
is pending befare the
Digtrict Director by
applying to the chief
administrative law judge to
request a subpoena while
the case is pending befare
the district director. 1d.)
The Director, OWCP,
howeve, disagrees with
the Board’s Maine
decision, believing that,
notwithstanding the
transfer of hearing
authority to the Offi ce of

provided by statute,
executive order, or
regulation, the latter is
controlling.” 29 C.F.R §
18.1. Because § 27(b) of
the A ct appears to be
such a“ruleof ecial
applicatian,”
enforcement of
subpoenas wauld appear
to be cantrolled by the
proceduresoutlined in
section 27(b), not those
disaussdl in sections
18.6(d)(2.

The Board regulations
simply repeat the
statutory | anguage of §
27(b) in seting forth the
proceduresit will follow
if any pasonin

proceed ngs befare the
Board disabeys or resists
any lawful order or
proces. 29 C.F.R §
802.103(b).

be withdrawn o why it
should be limited in
scope. A responseto the
motion to quash or limit
must be filed within ten
days of service. The ALJ
must rule on the motion
immed ately after the
response is due and his
order must gedfythe
date, if any, for
compliance with the
spedfications of the
subpoena. Sservice o the
subpoena may be
accomplished by certified
mail or by any per son
who is not less than 18
years of age. A witness,
other than awitness for
the Federal Government,
may not berequired to
attend a deposition or
hearing unless the
mileage and witness fee
applicable towitnessesin
courts of the United
States for each date of
attendanceis paid in
advance o thedate of the
proceading. 29 C.F.R 8
18.24. Tothe extent that
any stuationisnot
provided for or controlled
by theserules or by any
stat ute, executive order or
regulati on, the Rul es of
Civil Procedure for the
District Courtsof the
United Sates will apply.
29 C.F.R.§18.1(q).

Benefits Review Board:
The Board is an appellate
tribunal. It doesna, in
practice, issue subpoenas.




Administrative Law
Judges, the subpoena
power al isa necessary
component i n the Di strict
Director’s exercise of his
investigative authority
under section 19 and thus
sedion 27(a)’s sulpoena
power alsocontinues to
reside with the district
director.

For Benefits Review
Board: No gecific
notificati on procedure.

Department of
L abor

Longshore and Harbor
Worker s Compensation
Act (LHWCA)

33U.SC. 944, 20CF.R.
§ 702.147(b)

The Secretary of Labor is
also charged with the
administration of a*“special
fund” under §44 of the
Act, financed by covered
employers and i nsurance
carri ers, which makes
paymentsin certain cases
includi ng, casesin which
an empl oyer is awarded
“specid fund” relief
because its liability has
been augmented by an
injured worker’s pre-
exigding disability, and
cases where compensation
awards cannot be satisfied
because of the insolvency
of theemployer. 33 U.SC.
944, A separae grant of
subpoena authority is given
to the Sexretary to
administer the gpecial fund.
Section 44(c) providesthat
“far the purpose of any
hearing or investigation
related to determinations or
the enforcement of the
provisions of [§ 44], the
provisions of sedion 9 and

The aid of any court of
the United States can be
invoked in requiring the
attendance and tesimony
of witnesses and the
production of
documentary evidence,
and indi viduals,

partner ships or

corpor aions "may be
punished by such court
as a contempt thered."
15 U.S.C. §49. Any
person who disabeys an
order of adistrict court
to comply with a
subpoenawill "be

puni shed by afine of not
less than $1,000 nor
more than $5,000, or by
imprisonment for not
more than one year, or
by both such fineand
imprisonment.” 15
U.S.C. § 50.

29 CFR Parts 70-71
(geneal DOL regulations
governing privacy and
discl osure of i nformation
or materials)

Other privacy/notification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medica Privacy
regulations, may apply in
Some cases.




10 (rdating to the
attendance d witnessesand
the production of books,
paper s, and documents) of
the Federal Trade

Commi ssion Act of
September 16, 1914, as
amended (U.S.C., title 15,
secs. 49 and 50) ar e hereby
made gpplicableto the
juridiction, powers, and
duti es of the Secretary of
Labor.” Section 49
provides theauthority to

i ssue subpoenas for the
atten dance of withesses or
the submissi on
documentary evidence
fromany person,

partner ship or corporation
being investigated against.
15U.S.C. §49. Such
authority also applies for
hearings and the taking of
depasitions during the
course of an investigation.
Id.

Department of
Labor

McNamara-O Hara

Service Contract Act, P.

L. 89-286, 41 U.S.C.
353(a), 29 CFR 6.4,
6.6(b)

“Enforcement of chapter
Sections 38 and 39 of this
title [Walsh-Healey Ad]
shall govern the Seaetary's
authority to enforce this
chapter, make rules,
regulations, issue orders,
hold hearings, and make
decis ons based upon
findings of fact, and take
other appropriate action
hereunder.” (41 U.S.C.
353(a))

“...The Secretary of Labor

“In case of contumacy,
failure, o refusal of any
person toobey such an
order, any District Court
of the United States or of
any Territory or
possession within the
juridiction of which the
inquiry iscarried on, or
within the jurisdiction of
which said person who is
gui Ity of contumacy,
failure, or refusal is
found, or resides or
transacts bus ness, upon

29 CFR Parts 70-71
(geneal DOL regulations
governing privacy and
discl osure of i nfformation
or materials). 29 CFR 6.4

DOL Employment
Standards
Administration’s Wage
and Hour Dividon’s Field
Operations Handbook,
Section 86b.




or his authorized

repr esentatives shal | have
power to make
investigations and findings
as provided in sections 35
to 45 of thistitle...” (41
U.S.C. 38, incor porated by
41 U.S.C. 353(a))

“Upon his own motion or
on application of any
person affected by any
ruling o any agency o the
United Statesin relation to
any proposal or contract
invdvingany o the
provisions o sectians 35 to
45 of thistitle, and on
complaint of abreach or
vidation of any
representation or
stipulation as provided in
said sctions, the Secretary
of Labor, or an impartial
representative designated
by him, shdl have the
power tohold hearings and
to issueorders requiring
the attendance and
testimony of witnesses and
the production of evidence
under oath.” (41 U.S.C. 39,
incorporated by 41 U.S.C.
353(a))

the application by the
Secretary of Labor or
representative designated
by him, shd | have
jurisdiction toissue to
such person an order
reguiring such person to
appear before him or
representative designated
by him, to produce
evidence if, as, and when
so ordered, and to give
testimony relating to the
matter under
investigation ar in
quedion; and any failure
to dbey such orde of the
court may be puni shed
by said court as a
contempt thereof[.]” (41
U.S.C. 39, incorpor ated
by 41 U.S.C. 353(a))

Department of
L abor

Migrant and Seasonal
Farmworker Protection
Act, P. L. 97-470, 29
U.S.C. 1862(b), 20 CFR
636.7.

“The Secretary may issue
subpenasrequiring the
attendance and tegimony
of witnesses or the
production of any evidence
in connection with such

“And in case of

disobedi ence to a
subpoena the [Secr etary]
may invoke the aid of
any court of the United
States in requiring the

15U.S.C. 49,
incorporated into 29
U.S.C. 1862(h).29 U.S.C.
1862(b) (confidentidity)

29 CFR Parts 70-71




investig@ions The
Secretary may administer
oaths, examine witnesses,
and receive evidence. For
the purpose of any hearing
or investigation provided
forin this chapter, the
authority contained in
sections 49 and 50 of title
15 [Federa Trade
Commission Act], relating
to the attendance of
witnesses and the
production of books,
papers, and documents,
shall be available tothe
Secretary. The Secretary
shall condud investigations
in a manner which protects
the confidentiality of any
complainant or other party
who provides i nformation
to the Secretary in good
faith.” 29 U.S.C. 1862(b).

“To carry out this chapter
the Secretary, either
pursuant to acompla nt or
otherwisg, shall, asmay be
appropriate, investigate,
and in connection
therewith, enter and inspect
such places (induding
housng and vehicles) and
such records (and make
transcriptions thereof),
guegion such pe'sonsand
gather such information to
determine compliancewith
this chapter, or regulations
prescribed under this
chapter.” 29 U.S.C.

attendance and tegimony
of witnesses and the
production of
documentary evidence.
Any of the district courts
.. may, in case of
contumacy or refusal to
obey a subpoena ... issue
an order requiring such
person, partner ship, or
corporation to appear
before the [Secretary], or
to praduce documentary
evidence ..., or to give
evidence touching the
matter in question; and
any failure to obey such
order of the court may be
punished by such court
as a contempt thered..”

(general DOL regulations
governing privacy and
discl osure of i nformation
or material s)

Other privacy/notification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medical Privacy
regulations, may apply in
some Cases.




1862(a).

Department of
L abor

Ocaupational Safety and
Health Act, P. L. 91-596,
29 U.S.C. 657(b)

“In making hisinspections
and investigations under
this Act the Secretary may
require the attendance and
testimony of witnesses and
the production of evidence
under oath.”

“In case of a contumacy,
failure, o refusal of any
person to obey such an
order, any district court
of the United States or
the United Statescourts
of any territory or
possession, within the
jurisdiction of which
such person isfound, or
resides or transacts

29 CFR Parts 70-71
(general DOL regulations
governing privacy and
discl osure of i nfformation
or material s)

29 CFR 1903.9 (Trade
Secrets)

29 CFR 1913.10 (Rul es of

OSHA Fid d Inspection
Reference Manual,
Chapter I1, section A. 2. c.
3

(htt p://www.osha-dc.gov/
Firm_osha_data/100006.h
tml)

OSHA Instruction ADM
4.4 AUG 19 1991

bug pess_, upon the Agencgy Practice an_d g‘ghiyéwg\?;ga?;ﬁ
application by the Procedure Concerning DM 4. 4.html)
Secretary, shall have OSHA Aaessto —-="
jurisdiction toissue to Employee Medical
such person an order Records)
requiring such person to
appear to produce
evidence if, as, and when
so ordered, and to give
testimony relating to the Other privacy/natification
matter under requirements, induding
investigation or in the Right to Financial
quedion, and any failure | Privacy Act, Trade
to cbey such order of the | SecretsAct, or HHS
court may be puni shed Medical Privacy
by said court as a regulations, may apply in
contempt thereof.” some cases.
Department of Program Fraud Civil The Inspector General is Enfor ced by petition of No specifi ¢ noti ficati on None

L abor

Remedies Act, P.L. 99-
509, 31 U.S.C. 3804, 29
CFR 22.4, 22.23

the "investigating dfficial”
and canrequire the
production of material

similar to that which can be
obtained under the IGAct -

- that i s, records, data, etc.
but not testi mony. Under
the PFCRA, thereisa
furthe limitaion - the
only data

which can be subpoenaed

the Attorney General
who can seek an arder
fromthe Distria Court
where the person
receving the subpoena
resides or conducts
business.

A failure to okey the
order of thecourt is
contempt.

procedures. Sulbpoenas
for records may be
subject to the natification
provisions d the Right to
Finandal Privacy Act and
Medical Privacy Acts
when they apply.




isthat which isnot
otherwise reasonably
avail abl eto the authority.

Additionaly the Act
providesautharity to the
presiding dfficer of an
Administrative hearing to
subpoena doaumentsand
testi mony.

Department of
Labor

Trade Act of 1974, P.L.
93-618, 19 U.S.C. 2321,
29 CFR 90.14

The Secretary o Labor
may require by subpoena
the attendance of witnesses
and the production of
evidence necessary to
make a deter mination
whether to certify a worker
group as eligibe to apply
for assistance unde the
TAA and NAFTA-TAA
programs. 19 U.S.C.
2321(a).

“If a person refuses to
obey a subpenaissued
under subsection (@) of
this section, a United
States didrict court
within thejurisdiction of
which the rd evant
proceeding under this
part isconducted may,
upon petition by the
Secretary, issue an order
requiring compli ance
with such subpena.” 19
U.S.C. 2321(b).
Enforcement is through
DOJ. No specified
sanctions.

Subpoenas under this
section must be served
either in person or by
certified mail, return
recapt requeded, and the
compliance date far the
subpoenas must be no less
than seven (7) days from
the date of service.

In practice, DOL's
Employment and Training
Admini strati on’'s Office
of Trade Adjugment
Assistance (OTAA) uses
this subpoena authority to
obtain confidential
busnessdata necessary
for determining whether a
firm, for whose
employees a petition for
certification under TAA
or NAFTA-TA A has been
filed, has been impacted
by imports or has shifted
production to Canada or
Mexico.

29 CFR Part 90, provides
for confidentiaity of

In pradtice subpoenas are
used only as a last resort,
when repeated requests
for necessary business
data have been refused or
left unanswered by a firm
whosedata OTAA seks.
Typicaly, OTAA
precedesthe serving of a
subpoena with the
deliveryto thefirmin
question of a“pre-
subpoena’ letter, warning
the firm that asubpoena
will be rved if the firm
does not provide the
necessary data by a
spedficdate If the firm
continues to refuse to
provide the data or leaves
the pre-subpoena letter
unanswered, then OTAA
serves a Jubpcena on the
firm. TheU.S.
Department of Justice
seeks enforcement on
behalf of DOL.




business data, which
would includeany data
obtained via a subpoena.
Specifically, 29 CFR
90.16(c) and (f) provide
that published noti ces of
affirmati ve and negative
determinations,
respectively, shall
excludeconfidential
business information, as
identified by the
certifying officer (whois
astaffer inthe ETA
Division of Trade
Adjustment Assidance).
Also, 29 CFR 90.32(b)
states that confidential
business information is
not availabe tothe
public. Finaly, 29 CFR
90.33 addresses
confidential business
information in detail.
This provision defines
confidential business
information as trade
secrets and commercial
and financial infarmation,
which are dbtained from a
person and are privileged
or confidential, as set
forth in 5 U.S.C. 552(b)
and 29 CFR Parts 70-71
Paragraph (b) of 29 CFR
90.33 requires that

confidential business
information be dearly
identified as such on each
page of a doaument
containing such
information. Fndly,
paragraph (c) of 29 CFR




90.33 states that the
certifying officer is
entitled to refuse to
accept certain information
as confidential, but that
the supplier is entitled to
notice of the rfusal and
the right to withdraw the
information if the
certifying officer makes
such arefusal.

Other privacy/notification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medical Privacy
regulations, may apply in
Some cases.

Department of
Labor

Uniformed Services
Employment and
Reemployment Rights
Act of 1994, P.L. 103-
353, 38 U.S.C. 4326(b).

“In carrying out any
investigation under this
chapter, the Secretary may
require by subpoena the
attendance and tegimony
of witnesses and the
production of documents
relati ng to any matter
under invedigation.”

Enforcement is by the
Attorney Genegal, at the
request of the Seaetary
of Labor, in US Didtrict
Court.

29 CFR Parts 70-71
(general DOL regulations
governing privacy and
discl osure of i nfformation
or material s)

Other privacy/notification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medica Privacy
regulations, may apply in
some cases.

VETS USERRA
Operati ons Manual, pages
VI-5-9, VI-17-19.

Department of
L abor

V eterans Empl oyment
Opportunities Act of
1998, Public Law 105-

339, 5 US.C.. 3330a(b).

“In carrying out any
investigation under this
subsedtion, the Secretary
may require by subpoena
the attendance and

Enfarcement is by the
Attorney General, at the
request of the Searetary
of Labor, in US District
Court. 5U.S.C.

29 CFR Parts 70-71
(general DOL regulations
governing privacy and
discl osure of i nfformation
or material s)




testimony of witnesses and
the production of
doaumentsrelating to any
matter under

3330a(b)(3)-(4).

Other privacy/natification
requirements, induding
the Right to Financial
Privacy Act, Trade

investigation." Secrets Act, or HHS
Medical Privacy
regulations, may apply in
sSome cases.
Department of 29 U.S.C. § 1401 “Any arbitration
Labort proceedings under this

Arbitration of disputes
between employees and
plan sponsor s of
multiemployer plans
under ERISA

sedion hall, tothe extent
congistent with thistitle, be
conduded in the same
manner, subject to the
same limi tations, carried
out with the same powers
(including subpena power),
and enforced in United
States courts as an
arbitration proceeding
carried out under title 9"

Department of
Labor+t

29 U.S.C. § 2004

Employee Pdygraph
Protection

Department of
Labor+

30U.S.C. §813

Minerd Lands and Mining
I nspections (mandatory
safety and health standards)




